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PETITION FOR WRIT OF MANDATE AND/OR PROHIBITION
OR OTHER APPROPRIATE RELIEF :

introduction

1. On November &, 2005, Respondent CITY AND COUNTY OF
SAN FRANCISCO (hereinafter “CITY”) enacted legislation (hereinafter
“the Ordinance”) banning possession of handguns by residents of San
Francisco and also banning the sale or transfer of all firearms and
ammunition in the City. Since it was finalized, Mayor Gavin Newson,
Senator Dianne Feinstein, and Law Professor Frank Zimring (a leading gun
control proponent) have each publicly acknowledged that the Ordinance is
preempted by state law.!

2. In this original writ matter, petitioners ask this Court to invalidate
the Ordinance, just as it invalidated San Francisco’s last attempt to enact a

nearly identical handgun ban ordinance in an original writ proceeding in

' See New York Times article “San Francisco Gun Vote: Tough Law
or Thin Gesture?” November 5, 2005 (quoting Franklin Zimring, the
William G. Simon Professor of Law at Boalt Hall, as calling the Ordinance
a “trivmph of symbolic politics” and a “sure loser” in state court); San
Francisco Chronicle article “Will voters deem S.F. a no-guns-allowed city?
Motion seems poised to pass, but firearm fans prepare for fight,” November
5, 2005 (““It clearly will be thrown out,’ said San Francisco Mayor Gavin
Newsom on Friday, adding that he planned to vote for the measure anyway
to show his opposition to the proliferation of handguns. ‘It's so overtly
pre-empted. I'm having a difficult time with it, and that's my one caveat. ...
It’s really a public opinion poll at the end of the day.””); San Jose Mercury
article “S.F. Voters Consider Tough Handgun Ban,” November 4, 2005 (“In
the wake of the 1978 handgun slayings of then Mayor George Moscone and
supervisor Harvey Milk, one of Dianne Feinstein's first acts as Moscone's
replacement was to enact a handgun ban. It was struck down a couple of
years later, however, by the state Supreme Court. Feinstein, now a U.S.
senator, is not taking a position on Proposition H, because she feels the
state's top court has already ruled, a spokesman said.”)
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1982. (Doe v. City & County of San Francisco (1982) 136 Cal.App. 3d 509
[186 Cal Rptr. 380].) The Ordinance is attached hereto as Exhibit A.
(SF0001 to SF004) and incorporated herein.

3. The Ordinance is unlawful for a number of reasons. Among
these, it violates various state laws and/or is preempted thereby. It also
violates the federal and California guarantees of equal protection. And it
interferes with the criminal justice system in ways that contradict, and are
inimical to, state law. The Ordinance’s language reflects various local
policy and legislative choices, and requires various things, which have
ruinous effects on policy choices made by the state legislature through state
law, and especially on the language and enforcement of the criminal law.
California state gun laws are tailored to be inapplicable to criminal justice
personnel. In contrast, the Ordinance has only a severely limited and very
narrow exemption from the handgun possession ban (section three of the
Ordinance) for criminal justice personnel. And there are no exemptions
whatever to the Ordinance’s firearms and ammunition sale, distribution, or
transfer ban (section two of the Ordinance). That section applies fully to
both law enforcement agencies and related personnel.

4. In addition to the impact on law enforcement, because the ill-
thought-out Ordinance contains no exemptions at all from the ban on the
sale or transfer of firearms or ammunition, and no applicable exemptions
tfrom the handgun possession ban, essentially no movie, television, or
theatrical production involving a firearm can be made in the City. Further,
San Francisco museums and non-profit organizations will have to divest
themselves of the antique and collectible handguns which their personnel
can no longer possess, e.g., the Nineteenth Century pistols of the California

Historical Society and the Society of California Pioneers (respectively), the
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Marines Memorial Club collection of WWI and WWIT military handguns,
and the Veteran Memorial Building’s collection covering the Civil War to
WWIL.

5. The San Francisco Opera could perhaps keep its Nineteenth
Century rifles, but it could not put on operas involving those rifles since
they would have to be transferred between actors and other opera personnel.
Operas which can no longer be performed in San Francisco because of the
handgun possession or firearms transfer bans include, but are not limited to,
“Tosca,” “Carmen,” “The Girl of the Golden West,” “Candide,” “HMS
Pinafore,” “The Death of Klinghoffer,” “Lady Macbeth of Miensk,”
BEugene Onegin,” and “Der Freischutz.” By the same‘token ACT and other
San Francisco playhouses will no longer be able put on Chekhov's “Uncle
Vanya,” Harold Pinter’s “The Dumbwaiter” and many others, including
plays by Eugene O'Neill, Sean O'Casey, Lillian Hellman, Arthur Miller,
Sam Shepard, Albert Camus, Aaron Sorkin and Tennessee Williams, to
name just a few. Likewise, the San Francisco Ballet will be unable to put
on ballets such as Mark Morris” “The Hard Nut.”

6. This controversy is appropriate for determination as an original
writ matter for the same reasons that this Court so determined the issues
twenty-three years ago in Doe when it granted that writ petition: the legal
issues are of great importance for San Ffancisco, and also for other cities
and counties in this appellate district which will predictably be urged to
enact the same ordinance. Indeed, speedy and definitive review is even
more desirable with the current Ordinance because of its ruinous effects on

City’s cultural events and on the criminal justice system.



Authenticity of Exhibits
7. All exhibits accompanying this petition are true and correct
copies of the original documents. The exhibits are incorporated herein by
reference as though fully set out in this petition. - The exhibits are
consecutively paginated from page SFO001 through page SF0024, and page

references in this petition are to the consecutive pagination.

Bexneficial Interest of Petitioners

8. Petitioner PAULA FISCAL was one of the petitioners in the Doe
case. She is a businesswoman and property owner living and having an |
office in San Francisco, in which locations she keeps handguns for
protection. The Ordinance will unlawfully deprive her of her property (the
handguns) and would disable her from protecting herself and her property.

9. Petitioner LARRY P. BARSETT], is a lifelong resident of San
Francisco and a handgun owner. Having retired from the San Francisco
Police Department as a Lieutenant, he has a special permit to carry |
handguns issued under Penal Code section 12027. Petitioners contend that
that special permit is valid regardless of the Ordinance. Whether CITY
deems that its Ordinance overrules state-authorized permits is unclear. In
any event, petitioner BARSETTI has standing as a taxpayer and citizen.

10. Petitioner REBECCA KIDDER was born and has lived her
entire life in San Francisco, and owns a handgun therein. This property will
become illegal, and she‘ will be deprived of it, and left defenseless, upon the
effective date of the Ordinance. |

11. Petitioner DANA K. DRENKOWSK]T, a U.S. Army reserve



officer, is currently on active duty as Chief of Civil and Military Affairs
Multilateral Force, Irag. He resides in San Francisco and stores his
extensive collection of handguns there. His handguns would not be exempt
under the Ordinance because it has no exemption for the military; and, in
any event he is a member of the reserves, not of the regular Army, and his
handguns are kept only for his personal use both for defense and as a
competitive target shooter and hunter.

12. Petitioner JOHN CANDIDO, a resident of San Franciso, was a
police officer with SFPD from 1963 through 1995. He was also a law |
enforcement ofﬁéer with the San Francisco Sheriff’s Department from 1951
through 1960.

13. Petitioner ALAN BYARD is a San Francisco Patrol Special
Police Officer and has been since 1977. He also works for a private
security company as a trainer and is a lifelong resident of San Francisco.

14. Petitioner ANDREW SIRKIS, a San Francisco handgun owner,
owns real property and also has a business office in San Francisco. The
Ordinance deprives him of his property.

15. Each of said petitioners is a citizen of San Francisco who has
within the past year paid taxes to CITY and/or for its benefit.

16. Pletitioner NATIONAL RIFLE ASSOCIATION (hereinafter
“NRA”) is a2 non-profit membership organization founded in 1871 and
incorporated under the laws of New York, with headquarters in Fairfax,
Virginia and an office in Sacramento, California. The NRA represents
several hundred thousand individual members and 850 affiliated clubs and

associations in California and tens of thousands of members in CITY,



mcluding police officers.

17. Petitioner SECOND AMENDMENT FOUNDATION is the
nation’s oldest and largest tax-exempt education, research, publishing and
legal action group focusing on the Constitutional right and heritage to
privately own and possess firearms. Founded in 1974, the Foundation has
grown to more than 600,000 members and supporters and conducts many
programs designed to better inform the public about the consequences of
gun control.

18. Petitioner CALIFORNIA ASSOCIATION OF FIREARM
RETAILERS is a 501(c) non-profit membership organization founded in
2004 and incorporated under the laws of California. The California
Association of Firearm Retailers represents firearm retailers throughout
California. It operates under the umbrella of the National Association of
Firearm Retailers.

19. Petitioner LAW ENFORCEMENT ALLIANCE OF AMERICA.
(“LEAA”) is a nonprofit, non-partisan advocacy organization under section
501, subdivision (c)(4) of the Internal Revenue Code. Its principal offices
are in Virginia and its executive director is James J. Fotis, a retired New
York police officer. LEAA's members consist of law enforcement
professionals and officers, crime victims, and concerned citizens, many of
whom reside and/or work in San Francisco and pay taxes thereto. In this
action, LEAA represents these members and officers, including deputy
sheriffs.

20. In this suit, NRA, SAF, and LEAA (respectively) represent the

interests of their thousands of respective members, including police



officers, who reside in the CITY and who are too numerous to conveniently
bring this action individually. In addition to their standing as citizens and
taxpayers, those members” interests include their ownership and possession
of handguns in San Francisco and their desire to purchase and interest in

purchasing firearms in San Francisco.

Capacities of Respondents
21. Respondent CITY is an entity duly formed under the laws of
California which governs the City and County of San F rancisco. CITY is
the entity which has enacted, and is beneficially interested in, the enactment
hereby challenged.
22. Respondent HEATHER FONG is the chief of the SAN
FRANCISCO POLICE DEPARTMENT. Both respondents are charged

with enforcing the Ordinance.

Chronology of Pertinent Events
23. On June 28, 1982, CITY adopted an ordinance prohibiting any
person within the City from possessing a handgun.
24. This 1982 ordinance became effective on J uly 28, 1982.
25. This Court invalidated the 1982 ordinance by reason of
preemption by state law on October 13, 1982.
26. On November 8, 2005, CITY enacted legislation nearly identical

to the 1982 ordinance.



Irreparable Injury

27. The named individual petitioners, and the individuals and
entities represented in this action, are irreparably injured by the mere
enactment and existence of the Ordinance in the following ways:

28. Whether or not a penalty scheme has been enacted under the
Ordinance, those petitioners who own handguns are subject to having their
property confiscated by SFPD or SFSD so long as the Ordinance remains on
CITY’s books;

29. Whether or not a penalty scheme has been enacted under the
Ordinance, those petitioners who own firearms cannot sell them — even if
the firearms are inoperable antiques which are expressly exempt from
regulation by federal and state law;

30. Whether or not a penalty scheme has been enacted under the
Ordinance, business enterprises that have a stock of handguns are subject to
having that stock confiscated by CITY authorities;

31. Whether or not a penalty scheme has been enacted under the
Ordinance, business enterprises which sell firearms in violation of the
Ordinance are subject to having their business licenses voided, and to other
administrative penalty;

32. Whether or not a penalty scheme has been enacted under the
Ordinance, business enterprises which sell firearms will be unable to do so
because no one will be willing to buy from them so long as the Ordinance
remains on the books;

33. Whether or not a penalty scheme has been enacted under the

Ordinance, business enterprises which sell firearms will be deterred from



doing so because, even if the sale is legal under state law, they might. be
sued for illegal sale of a gun they sold (legally under state law) that is
misused or discharged accidentally causing injury to someone;

34, Peace officers who are represented in this suit are irreparably
injured by the Ordinance’s curtailment of their state law privilege to carry
arms (as hereinafter alleged). Whether or not a penalty scheme has been
enacted under the Ordinance, these officers are subject to administrative
discipline by their department for possessing handguns at times and under
circumstances not covered by the uniquely narrow exemptibn the Ordinance
provides as to its handgun ban. And, as alleged herein, such officers are
precluded from the proper and necessary performance of their duties by the
firearm “transfer” provision of the Ordinance, which has no criminal justice
exemption at all;

35. All taxpayer petitioners are irreparably injured by the waste of
tax funds which will be spent to add the Ordinance’s unlawful provisions to
CITY’s codes, and to print them in those codes, and by other expenditures

of public funds relating to the implementation of the Ordinance.

Public Interest Involved
36. A citizen mandamus action is appropriate because the Ordinance
is unconstitutional and unlawful, e.g., by violating Government Code
section 53071 and Penal Code section 12026 (b) and for the other reasons
hereinafter set out. Government Code section 53071 and Penal Code
section 12026 (b) were intended to protect law-abiding, responsible people

in the acquisition, possession, and lawful use of firearms.



CLAIMS / CAUSES OF ACTION

First Claim: Preemption/Contradiction of State Law as fo

Handgun Possession

37. Petitioners reallege all prior paragraphs and incorporate them
herein as if set out verbatim.

38. The Ordinance would ban the possession and transfer of
handgumns, even by persons expressly authorized by state law to have them.
The only persons who are entirely exempt from the ban would be persons
who éither: (a) are within the limited exceptions contained in section three
of the Ordinance; or (b) have special permits or authorization under Penal
Code sections 12025.5, 12027, 12050 or other state laws which specially
authorize or permit handgun possession. Thus, the Ordinance makes
handgun possession dependent on special permission or permits/licenses,
and operates to create a new class of persons who will be required to obtain
licenses in order to possess handguns. That is contrary to Penal Code
section 12026 (b), which forbids localities from conditioning handgun
possession or sale on possession of a permit or license, as well as
Government Code éection 53071.

39. In producing what is effectively a licensing or permit
requirement to buy or possess a handgun, the Ordinance intrudes upon an
area which state law fully occupies. Beyond establishing a permit
requirement, the Ordinance violates Penal Code section 12026's implied
preclusion of local attempts to ban the possession of handguns by law-
abiding, responsible adults whom state law allows to acquire and possess

them, and Government Code section 53071's express preclusion of cities

10



enacting licensing schemes for handguns.

Second Claim: Preemption/Contradiction of State Law As to

Firearm and Ammunition Sale or Transfer

40. Petitioners reaﬂege all prior paragraphs and incorporate them
herein as if set out verbatim.

41. Penal Code section 12026 (b) and Government Code section
53071 were intendéd to protect the rights to purchase firearms and
ammunition therefor. By prohibiting those things, the Ordinance violates
state law and intrudes upon areas that are occupied by state law to the

exclusion of any local enactment.

Third Claim: Preemption/Contradiction of State Hunting Policy

42. Petitioners reallege all prior paragraphs and incorporate them
herein as if set out verbatim.

43. Hunting is socially beneficial and an integral part of the state
scheme of managing game. Fish & Game Code section 1801 (e) - (g)
declares that state public policy favors hunting as a means of game
management to prevent over-population of animals which would result in
their depletion and destruction of the environment and, eventually, their
cruel death by starvation. Numerous additional laws, regulations and
policies provide for and endorse hunting as means of game management.
(See, e.g., “A California Plan for Deer” attached hereto as Exhibit B
(SF0005 to SF0022).)

44. The Ordinance precludes hunting by San Franciscans because it

curtails, and eventually eliminates, the ownership of hunting guns and

11



hunting ammunition. It bans and confiscates all handguns immediately.
Though long guns are not banned immediately, their sale and transfer are
banned, making impossible the acquisition of hunting rifles and shotguns
and ammunition. Eventuall;f the Ordinance confiscates all hunting rifles
and shotguns because after the current owners die, the long gunslcannot be
transferred to heirs or anyone else in the CITY.

45. Hunting is both facilitated by state law in order to accomplish
state goals and declared to be a means of such accomplishment. In banning
possession of handguns and the sale of all hunting firearms and
ammunition, the Ordinance conflicts with and is inimical to state law and
declared policy.

46. Pursuant to Government Code section 53071, the Fish & Game
Code’s licensing and permit laws and regulations occupy the field of the
regulation of hunting firearms and ammunition to the exclusion of local

legislation.

Fourth Claim: Equal Protection Rights of City Residents

47. Petitioners reallege all prior paragraphs and incorporate them
herein as if set out verbatim.

48. Under the Ordinance, San Francisco residents — but no other
persons — are forbidden to possess handguns in the City. The many non-San
Franciscans who have an office or shop in the City are free to keep
handguns there for their protection. That classification is invalid and
contrary to the federal and California guarantees of equal protection. There

is no rational relationship between the residency of the person possessing a

12



handgun and the dangers of handgun possession in the City.

Fifth Claim: Firearm and Ammunition Sales Bans Precinde the
Enforcement of State Criminal Laws
Petitioners reallege all prior paragraphs and incorporate them herein
as if set out verbatim.

49. Because it was so poorly thought out, section two of the
Ordinance effectively precludes distribution of firearms and ammunition by
criminal justice agencies to their officers. It also prectudes transfer of arms
and ammunition between criminal justice personnel and agencies, and the
introduction of crime guns and ammunition into judicial proceedings, as
well as seizures and returns of firearms as required by state law.

50. Because of the ruinous effects section two would have on the
enforcement and administration of state law and judicial proceedings,

section two is inimical to, and preempted by, state law.

Sixth Claim: Equal Protection Right of Peace Officers

51. Petitioners reallege all prior paragraphs and incorporate them
herein as if set out verbatim.

52. Peace officers are exempted under state law from a host of gun
laws that apply to civilians, particularly including those Banning the
carrying of concealed or loaded handguns. But CITY’s Ordinance
abolishes that privilege for San Francisco peace officers who reside in the
City. Contradicting the state policy of completely exempting peace officers,
the Ordinance allows officers to carry their firearms only as “required” to

perform their duties and only while “carrying out the functions of [each

13



officer’s} government employment. . . .”

53. The effect of this exceptionally narrowly-worded exerhption is
that San Francisco-resident peace officers: (a) must leave their handguns in
the station house when they go off duty; (b) cannot keep hahdguns
(including their duty weapon) in their homes while off duty; (c) cannot
carry their duty weapon to and from their place of employment, or
anywhere else while off duty; and (d) cannot carry a back up weapon.

54. These restrictions do not apply to San Francisco peace officers
who reside outside the City. In making this discrimination between San
Francisco peace officers based on their residence, the Ordinance is invalid
and contrary to the federal and California guarantees of equal protection.
There 1s no rational relationship between the residency of San Francisco
peace officers and the dangers of handgun possession by San Francisco

peace officers in the City.

Declaratory Judgment Allegations
55. There is an actual and present controversy between petitioners
and respondents. Petitioners contend that the Ordinance is unlawful as
alleged hereinbefore. Respondents dispute and deny that. Wherefore
petifioners request this court to declare that the Ordinance is unlawful,
conflicts with state law, and intrudes into an area fully occupied by state

law.
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PRAYER

Wherefore petitioners pray for the following relief:

1. Issuance of an altermnative writ requiring respondents to show
cause why the Ordinance ought not to be invalidated;

2. Issuance of a peremptory writ ordering respondents not to enforce
the Ordinance, and to remove it from the list of municipal ordinances;

3. A declaration that the Ordinance is invalid;

4. For attorneys’ fees as provided by federal and California law, and
for the appointment of a master or other mechanism for determining the
attorneys’ fees to which petitioners are entitled; and

5. Such other relief as may be just and proper.

Dated: November 9, 2005 Respectfully submitted,
TRUTANICH » MICHEL, LLP

C.D.MICHEL =

Attorney for Petitioners
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VERIFICATION

i, C.D. Michel, declare as follows:

I am one of the attorneys for the petitioners herein. I have read the
foregoing Petition for Writ of Mandate/Prohibition Or Other Extraordinary
Relief and know its contents. The facts alleged in the petition are within
my own knowledge and I know these facts to be true. Because of my
familiarity with the relevant facts, I, rather than petitioners, verify this
petition.

I declare under penalty of perjury that the foregoing is true and
correct and that this verification was executed on November 9, 2005, at

Long Beach, California.
Dated: November 9, 2005 TRUTANICH » MICHEL, LLP

C. . Michel

Attorney for Petitioners
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MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

The Ordinance challengéd here 1s indistinguishable from a previous
SAN FRANCISCO (hereinafter “CITY”) handgun ban attempt that this
Court invalidated over 20 years ago on grounds similar or identical to those
raised here. (Doe v. City & County of San Francisco ( 1982) 136
Cal.App.3d 509, 517-518 [186 Cal.Rptr. 380].)

Significantly, since the Doe decision, the law it primarily construed,
Penal Code section 12026, has been reenacted three rimes — without change
to disavow the Doe ruling. Moreover, new state laws regulating handgun
possession have been expressly qualified and limited so as maintain Doe’s
construction of Section 12026.

The current Ordinance also bans “sale, distribution, transfer fetc.],”
of all firearms and ammunition. That provision is also preempted by, inter
alia, the Unsafe Handgun Act (UHA) under which the Department of
Justice (DOJ) tests, certifies, and licenses which make and model handguns
“may be sold in this state pursuant to this title,” (Pen. Code § 12131(a).)
By banning the sale of DOJ-approved handguns, the Ordinance directly
conflicts with and is preempted by the language of the UHA 2

? In fact, following enactment of the UHA, CITY and all but a few
other California cities that had them repealed ordinances banning sales of
certain categories of handguns, e.g., the so-called “Saturday Night
Specials,” on their own accord or after being sued. The Legislature was
well aware that the UHA would preempt such local handgun ordinances, as
were local government entities who sought, unsuccessfully, to include
language in the UHA to avoid this preemptive impact.
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II.  THIS COURT DECLARED THE CENTRAL PROVISION OF

THE ORDINANCE - OUTLAWING HANDGUNS - INVALID

THE LAST TIME SAN FRANCISCO TRIED IT

Based on Penal Code section 12026, exclusive state registration and
licensing laws, and Government Code section 53071, this Court concluded
that the 1982 handgun ban was preempted on three independent grounds.

First, like the current Ordinance, the 1982 ordinance banned
handgun possession for all except a special few people (express or de facto
permittees). So this court held that the 1982 ban was expressly preempted
by Government Code section 53071, declaring state licensing and
registration provisions exclusive.

Second, and for the same reason, the 1982 ban conflicted with the
plain wording of Section 12026 that “[n]o permit or license . . . shall be
required of him.” As this Court noted, rather pointedly, the statute does not
say “no State permit or license™ shall be required; it says “no permit or
license.” The Court emphasized the obvious: “‘No permit or license’
means ‘no permit or license.”” (Doe, supra, 136 Cal. App.3d at 518.)

Finally, this Coﬁrt concluded that, even if the 1982 Ordinance did

-not impose a “licensing” requirement, the Ordinance would still be invalid
because Penal Code section 12026 implicitly precludes local handgun bans
and preempts any such ordinance:

[W]e infer from Penal Code section 12026 that the
Legislature intended to occupy the field of residential
handgun possession to the exclusion of local governmental
entities. A restriction on requiring permits and licenses
necessarily implies that possession is lawful without a permit
or license. It strains reason to suggest that the state
Legislature would prohibit licenses and permits but allow a
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ban on possession. (Id.)

Thus, it is well settled that CITY cannot ban the handguns that its
law-abiding responsible adults own pursuant to state law in the privacy of

their own homes or businesses.

A.  Doe’s Reasoning Has Been Respected, Not Repudiated, in
Subsequent Cases on Firearms Preemption

The major post-Doe firearm preemption case came when the Second
District Court of Appeal upheld a local ban on sale of a few kinds of
handguns defined as “Saturday Night Specials.” (California Rifle & Pistol
Assn. v. City of West Hollywood (2nd Dist. 1998) 66 Cal.App.4th 1302 [78
Cal.Rptr.2d 591].) This CRPA opinion emphasized its consistency with
Doe:

In Doe v. City and County of San Francisco (1982) 136
Cal.App.3d 509 [186 Cal.Rptr. 380], San Francisco had
enacted a ban on possession of handguns. Exempt from the
ban, however, were those who possessed licenses under state
law either to carry [Penal Code §§ 12050 et seq] or to sell
handguns. Thus possession of handguns in the home (which
was specifically allowed under Penal Code 12026 without any
license or permit) was facially prohibited unless the possessor
had a license. The court found that the effect.was “to create a
new class of persons who will be required to obtain licenses
in order to possess handguns.” (136 Cal.App.3d at p.517.)
Government Code section 53071, however, expressly
preempted the whole field of licensing requirements. The
court concluded that CITY had in effect created a licensing
requirement for handguns in the home in violation of the
express preemption of that field in Government Code section
53071.
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Doe also noted that even if it did not consider the ordinance to
contain a de facto licensing requirement, it would nevertheless 1ind
the ordinance impliedly preempted on the theory that Penal Code
section 12026 (which preempts local requirements for permits or
licenses to possess concealable weapons in the home) reflected a
legislative intent to occupy the field of “residential handgun
possession.” However, the Doe court also noted that the decisions
“suggest that the Legislature has not prevented local governmental
bodies from regulating all aspects of the possession of firearms,” and
that “[i]t is at least arguable that the state Legislature's adoption of
numerous gun regulations has not impliedly preempted all areas of
gun regulation.” (Doe, supra, 136 Cal. App.3d at pp. 516, 518.)
[CRPA, supra, 66 Cal.App.4th at 1316 - emphasis by court.]

In a footnote, CRPA went on to emphasize the differences between
the West Hollywood ordinance it upheld and the San Francisco ordinance
that Doe invalidated:

Plaintiffs nevertheless argue that Doe requires a finding of
express preemption in this case. CITY's ordinance, however,
does not create any de fucto licensing requirement similar to
that involved in Doe. Gun dealers in CITY cannot, simply by
obtaining a license, avoid the ordinance. Nor is a license
required for a person to possess a SNS handgun in the home,
place of business, etc. Only the sale of SNS’s within CITY is
prohibited. [Ttalics by court.] (CRPA at 1316, fn. 5.)

Thus, CRPA interpreted and accepted Doe as precluding exactly the
kind of ordinance here challenged.

B. The Legislature Has Doubly Reaffirmed this Court’s
Reasoning in Doe

"The Legislature first reaffirmed Doe by three times reenacting Penal

20



Code section 12026 without repudiating Doe’s conclusions.? The current
version of the portion of Section 12026 reads, in pertinent part:

(b} No permit or license to purchase, own, possess, keep, or
carry, either openly or concealed, shall be required of any
citizen of the United States or legal resident over the age of
18 years who resides or is temporarily within this state, and
who is not within the excepted classes prescribed by Section
12021 or 12021.1 of this code [related to felons and narcotics
addicts] or Section 8100 or 8103 of the Welfare and
Institutions Code [related to mental disorders], to purchase,
oWwn, possess, keep, or carry, either openly or concealed, a
pistol, revolves, or other firearm capable of being concealed
upon the person within the citizen’s or legal resident’s place
of residence, place of business, or on private property owned
or Jawfully possessed by the citizen or legal resident. [Penal {‘,

> The 1988 and 1989 amendments altered what is now subsection (a)
of § 12026 so as to permit householders and shopkeepers carrying their
handguns concealed on their persons in their own homes and offices, In
contrast, Doe expressly dealt with only the language of what is now
subsection (b). (136 Cal. App. 3d at 517.) See Acts of 1988, Ch. 577, §2
which a court held inadequate in People v. Melton (1988) 206 Cal. App. 3d
580, 593-94 {253 Cal Rptr. 661] and Acts of 1989, Ch. 958, § 1 which both
further altered the language and expressly repudiated Melzon for frustrating
the purposes of the 1988 amendment.

A. 1995 amendment did substantively change the language Doe
construed, but without repudiating Doe’s implied preemption holding. Acts
of 1995, Ch. 322, § 1 clarified that § 12026's guarantee does not give any
gun right to persons who have been convicted of violent misdemeanors.
(Felons had always been expressly excluded.)

In addition to the foregoing, amendments to § 12026 have
subdivided it into subsections with the language Doe construed being
broken out as subsection (b). This change actually fortifies the Doe reading
by making it even clearer that the words that are now Penal Code section
12026 (b) constitute a stand-alone command rather than being an exception
to the § 12025 ban on carrying concealed handguns.
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Code § 12026(b)]

By adopting reenactments made “without changing the mterpretation
put on that statute by the courts, the Legislature is presumed to have been
aware of, and acquiesced in, the courts’ construction of that stahite.”
(Olmstead v. Arthur J. Gallagher & Co. (2004) 32 Cal.4th 804, 815 [11
Cal.Rptr.3d 298]; People v. Masﬂe (1998) 19 Cal. 4th 550, 568 [79
Cal.Rptr.2d 816] (citations omitted).)

The fact that the Legislature has revised the statute without change,
not just once but multiple times, emphasizes the presumption that Doe’s
interpretation of Penal Code section 12026 is one that the Legislature
accepts. (People v. Bouzas (1991) 53 Cal.3d 467,475 [279 CalRptr. 847];
Olmstead, supra, 32 Cal.4th at 815.)

Secondly, the Legislature implicitly reaffirmed Doe by enacting
Penal Code section 626.85 (h) and (i), providing that “[njotwithstanding
Section 12026" students may not have firearms in college- or university-
managed student housing. In so prefacing those new laws, the Legislature
further emphasized that Penal Code section 12026 creates a general right
for law-abiding, responsible adults to have handguns in their homes. It is
from this general right and/or statutory protection that Penal Code section
626.85 (h) and (i) represent a special exception.

Such references in later laws to an earlier one may not be
disregarded. (People v. Superior Court (1996) 13 Cal.4th 497, 520 [53
Cal.Rptr.2d 789].) Moreover, it must be presumed that the Legislature, in
mentioning Section 12026, knew of and accept'ed Doe’s interpretation of

that statute. (Olmstead, supra, 32 Cal.4th at 815.)
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C. The Ordinance Creates a Licensing Requirement Since Its
Ban Cannot Apply to Persons Having Express Permission
to Possess Handguns

The Ordinance is invalid under Doe s third rationale, i.e., that Penal
Code section 12026 implicitly precludes handgun bans. But the Ordinance
is also invalid under Doe s first and second rationales, since the
Ordinance’s effect is to make handgun possession illegal without a
license/permit. Doe found the 1982 handgun ban a permit law because it
expressly allowed handgun possession by persons to whom state permits
had been issued under Penal Code section 12050 ef seg. Thus the effect of
the 1982 ordinance was “to create a new class of persons who will be
required to obtain licenses in order to possess handguns.” (136 Cal.App.3d
at 517.)

This Ordinance has exactly the same effect: San Franciscans will be
forbidden to have handguns with a few explicit exceptions contained in the
Ordinance (which thereby creates a de fucto permit/licensing scheme itself)
— plus the inherent exception for all who have a state-authorized permit or
otherwise have state authority to possess handguns.* Petitioners maintain

- that San Francisco residents authorized to have handguns by these state

* The principal state permit law, as discussed in Doe, remains Penal
Code section 12050 under which local chiefs of police or sheriffs issue
permits whereby permittees can carry (and thereby possess) handguns.
State law also provides for sheriffs to issue permits allowing retired
California law enforcement officers and retired federal officers to carry.
(Pen. C. § 12027.) Also Penal Code sections 12025.5 and 12031()(2)
authorize loaded carry and concealed carry for women (or men) who
reasonably believe they are in grave danger from someone against whom
there is a current restraining order based on threat to life or safety.
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laws are automatically exempt as a matter of law from the Ordinance’s ban
on possession of handguns. The laws authorizing them to carry guns
represent the Legislature’s judgment that possessing a handgun serves some
valid purpose for the people and situations these laws cover. Even though
the Ordinance appears to be intended to disarm them, it cannot do so
because it is axiomatic that an ordinance is preempted if its effect is
“penalizing conduct which the state law expressly authorizes ...” (Bravo
Vending v. City of Rancho Mirage (1993) 16 Cal. App.4th 383, 397 [20

Cal Rptr.2d 164].)

So the Ordinance’s effect is to ban handgun possession except for
those having literal or de fucto permits / licenses — thereby establishing
exactly what Penal Code section 12026 forbids.

Moreover, as Doe further ruled, for CITY to effect such a permit
requirement, even de facto, violates Government Code section 53071,
which expressly preempts any local power to license gun ownership or

sales.®

> Government Code section 53071 provides, in full, “[i]t is the
intention of the Legislature to occupy the whole field of regulation of the
registration or licensing of commercially manufactured firearms as
encompassed by the provisions of the Penal Code, and such provisions shall
be exclusive of all local regulations, relating to registration or licensing of
commercially manufactured firearms, by any political subdivision as
defined in Section 1721 of the Labor Code.”
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D. The Ordinance Imposes Local Standards for Handgun
Possession, Something Both Implicitly 2and Explicitly
Contrary to Paramount State Law
A host of California laws limit handgun possession to responsible,
law-abiding adults.® The Ordinance would impose far more onerous Jocal
standards by confining handgun ownership to very limited categories of
people. Given that cities have no realistic way to stop handguns from
entering their boundaries, establishing statewide standards for those who
may legally possess handguns is a matter of statewide importance. The
Ordinance falls athwart the cases holding that when state law regulates an
area by establishing statewide qualifications, no locality may add its own
further or different qualifications.’
The third basis on which Doe struck down CITY’s 1982 ban is that
Penal Code section 12026 implicitly prectudes localities from banning
handguns. To reiterate, as CRPA states:

Doe also noted that even if it did not consider the ordinance to
contain a de facto licensing requirement, it would nevertheless
find the ordinance impliedly preempted on the theory that
Penal Code section 12026 (which preempts local requirements
for permits or licenses to possess concealable weapons in the
home) reflected a legislative intent to occupy the field of

® Penal Code §§ 12021, 12072; Welf & Inst. C. §§ 8100 ef seq.

7 Verner, Hilby & Dunn v. City of Monte Sorreno (1966) 245
Cal.App. 2d 29, 32 [53 Cal.Rptr. 592]: where state has licensed civil
engineers and surveyors to operate throughout state, city may not impose
regulation setting out more stringent and additional requirements. Agnew v.
City of Los Angeles (1958) 51 Cal.2d 1, 6 [330 P.2d 385]: LA cannot
impose licensing requirements on state licensed electrical contractor.

25



“residential handgun possession.” (CRPA, supra, 66 Cal.App.

4th at 1316.)

CITY will doubtless mischaracterize Doe’s alternative holding as
both wrong and only dictum, though this holding is compelled by the
legislative history (discussed infra) underlying Penal Code section 12026.
But to reiterate, all such argument is superfluous, given the Legislature’s
multiple ratifications of Doe’s analysis. For even if Doe’s alternative
holding were both wrong and dictum, those later reenactments render Doe
both correct and binding. (See Peltier v. McCloud River R.R. Co. (1995) 34
Cal.App. 4th 1809, 1821, fn. 6 [41 Cal.Rptr.2d 182] (refusing to consider
arguments that a previous case’s interpretation of a statute was wrong, given

that statute’s reenactment without change to the language interpreted).)

E. The Legislative History of Penal Code Section 12026
Demonstrates its Purpose to Assure Law-Abiding,
Responsible Adults the Right to Possess Handguns in Their
Homes and Businesses
To understand statutes, courts must “take into account matters such as
context, the object in view, the evils to be remedied, the history of the times,
and of legislation upon the same subject....” (Harry Carian Sales v.
Agricultural Labor Relations Board (1985) 39 Cal.3d 209, 223 [216
Cal.Rptr. 688].) Indeed, our Supreme Court has endorsed Justice Holmes’
view that “a page of history is worth a volume of logic. . .” (Santa Clara
Local Transport. Authority v. Guardino (1995) 11 Cal.4th 220, 235 [45
Cal Rptr.2d 207, 902 P.2d 225].)

Penal Code section 12026 was originally enacted in 1923. To
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understand its object and the perceived evil it sought to remedy, suffice it to
say that the preceding twenty years had seen the enactment of total handgun
bans and of handgun permit laws across the nation and the world.® In turn,
these anti-gun laws reflected the tumultuous late Nineteenth and early
Twentieth Centuries in-which assassins had taken or menaced the lives of
two U.S. Presidents, the Russian Czar, the Empress of Austria, an Austrian
Archduke (which led to WWI) and countless lesser figures including former
President Roosevelt, Oliver Wendell Holmes, Attorney General Palmer,
Henry Frick, J.P. Morgan and the Mayors of Chicago and New York.
Motivated by fears of political turmoil and labor unrest, gun permit
laws appeared in England, Canada, Australia, New Zealand and all through

- Burope while Germany and a few other nations banned civilian ownership of

% There has never been a federal or state (as opposed to local)

handgun possession ban in the United States. Unless otherwise referenced
or evident, all facts in this section of the brief derive from: Joyce Lee
Malcolm, GUNS AND VIOLENCE: THE ENGLISH EXPERIENCE 141-
47 (Harvard, 2002); Stephen P. Halbrook, “Nazi Firearms Law and the
Disarmament of the German Jews,” 17 AZ. J. INTL. & COMPAR. LAW
483-532 (2000); David B. Kopel, THE SAMURAI, THE MOUNTIE, AND
THE COWBOY: SHOULD AMERICA ADOPT THE GUN CONTROL
OF OTHER DEMOCRACIES? (1992)(winner of the International
Criminology award of the American Society of Criminology); Edward
Leddy, MAGNUM FORCE LOBBY: THE NATIONAL RIFLE ASSOCIATION
FIGHTS GUN CONTROL (University Press, 1987) 85-89; Don B. Kates,
Handgun Prohibition and the Original Meaning of the Second Amendment,
82 MICH. L. REV. 203, 209-210, fn. 23 (1983); Don B. Kates, History of
Handgun Prohibition in the United States, in Kates, RESTRICTING
HANDGUNS (1979) 14-20, 29-30; and Lee Kennett & James LaVerne
Anderson, THE GUN IN AMERICA: THE ORIGINS OF A NATIONAL DILEMMA,
213 (1976). Lest there be any question of concealment, we note that Prof.
Kates is one of petitioners” counsel.
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any kind of firearm.” The first such Twentieth Century American law was
South Carolina's 1903 total ban of handgun sales which the American Bar
Association urged other states to emulate. (See ABA JOURNAL (1922) at
p. 591.) In 1911, New York enacted the Sullivan Law requiring permits to
buy or own a handgun. Over the next twenty years, six more states enacted
permit requirements to buy a handgun. Across the nation, total handgun
bans or Sullivan-type laws were promoted under the slogan “if nobody had a
gun nobody would need a gun.” (THE GUN IN AMERICA, supra, at 192.)

Given this trend, Prof. Leddy writes,
It soon became clear that if target shooters and other legal gun
owners did not want to see the uses of guns totally banned they
-must become active politically with a program of {less onerous
gun control] laws which would both protect gun ownership
and reduce crime. This program was the “Uniform Firearms
Act” [aka the Uniform Revolver Act]... This act was drafted by
Karl T. Frederick, a former president of the National Rifle
Association...."°

As the NRA proclaimed, “This law was adopted in 1923 by
California, North Dakota and New Hampshire.””!' The Uniform Firearms
Act (“UFA”) contained a host of moderate regulations that form the basis of
current California law, such as prohibiting handgun possession by persons
who had been convicted of felonies and requiring that firearms dealers be

licensed, that handguns have serial numbers, that persons carrying them

* See, respectively, Malcolm, supra at 141-47; Kopel, supra 141,
193, and 237; Halbrook, supra; and THE GUN IN AMERICA, supra at 213.

' MAGNUM FORCE LOBBY supra at 87, emphasis added.

' Ibid; see also THE GUN IN AMERICA, supra, at 192-93.
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concealed be licensed, etc.

Ironically, California’s UFA seems to have been initially sponsored
by an anti-gun proponent. As introduced, it featured a permit requirement to
either buy or possess a handgun.”? But the outcome was a dramatic triumph
for gun owners: Not only was the permit requirefnent rejected, it was
replaced by Penal Code section 12026's preclusion of permit requirements
for law-abiding, responsible adults to buy or possess handguns in home or
office. _

Thus, context and history imperatively support Doe's conclusion that
section 12026 precludes localities from banning home or office handgun
ownership by law-abiding, responsible adults. That is further confirmed by
the only contemporary comments the Legislative Intent Service could find
for us on California’s 1923 adoption of the UFA, including what is now
Penal Code section 12026. As the July 15, 1923 San Francisco Chronicle
reported, “It was largely on the recommendation of R.T. McKissick,
president of the Sacramento Rifle and Revolver Club, that Governor
Richardson” signed the 1923 Act."® The Chronicle quoted McKissick’s
description of the Act as “frankly an effort on the part of those who know
something about firearms to forestall the flood of fanatical legislation

intended to deprive all citizens of the United States of the right to own and

2 A copy of the Act as introduced appears at 14 AM. INST. CRIM.
L & CRIMINOLOGY 135ff. (1923-24). The permit requirement to possess
or buy a handgun was the second section set out on p. 135 of the volume.

? “New Firearms Law Effective on August 7" (July 15, 1923) San
Francisco Chronicle. A copy of this article is attached as Exhibit C
(SF0023 to SF0024).
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use” handguns. (As to the admissibility of such statements see Commodore
Home Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 219, fn. 9 [185
Cal.Rprt. 270] (letter urging that Governor sign the bill); County of San
Bernardino v. City of San Bernardino (1997) 15 Cal.4th 909, 917, 926 [64
Cal.Rptr.2d 814] (supporting letters by advocates of bill); and People v.
Tanner (1979) 24 Cal.3d 514, 547-549 [156 Cal.Rptr. 450] (news article to

same effect).)

F. The Language as Well as the Legislative History of Penal
Code section 12026 Show its Inconsistency with a Ban on
Handgun Possession by Law-Abiding, Responsible Adults
The forgoing addresses each of the four factors Harry Carian Sales,
supra, 39 Cal.3d at 223, says courts should take into account to understand
statutes: As to “the history of the times,” it was a period in which either
bans on handgun possession or sales, or permit requirements to buy or
possess handguns, were being enacted in other states and all over the world.
As to the context for Penal Code section 12026's preclusion of such
legislation, it turns out that Section 12026 was enacted instead of — and in
contradiction to —a permit requirement to possess a handgun.
As to “the object in view,” that object was to protect gun ownership
by law-abiding, responsible aduls.
And as to “the evil to be remedied,” that evil was proposals to ban
handguns or require a permit to buy or to possess them in home or office.
Thus, Doe rightly concluded that Penal Code section 12026 precludes
any local handgun ban — for “[i]t strains reason to suggest that the state

Legislature would prohibit licenses and permits but allow a ban on
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possession.” (136 Cal. App. 3d at 518.) '

Note the inconsistency between the Ordinance and the UF A’s
rationale as discussed by the National Conference of Commissioners on
Uniform State Laws. The Conference promoted the UFA against “the wrong
emphasis on more pistol legislation,” i.e. laws “aimed at regulatmg pistols in
the hands of law abiding citizen;” in contrast, the UFA’s correct approach is

“severely punishing criminals who use pistols.... [with] a program of laws
which would both protect gun ownership and reduce crime.”'s

The conflict between CITY’s Ordinance and the UFA is clear.
Section 12026's context and history shows a purpose to safeguard the law-
abiding, responsible adults against laws that would ban their having

handguns.

" Though we rely extensively on Doe, the case is somewhat
erroneous in deeming Penal Code section 12026 a “preemption law” in the
ordinary sense. As the Attorney General has pronounced it, section 12026
is “the Legislature’s recognition of the right [of law-abiding, responsible
adults] to possess handguns on private property.” (77 Ops.Cal. Atty.Gen.
147, 152 (1994).) Section 12026 is not addressed to localities. It creates a
right applicable against any level or agency of government until the
Legislature see fit to alter it.

Admittedly, however, section 12026 is a preemption law in the sense
of preempting local handgun bans because they are “contradictory to” Penal
Code section 12026. (Sherwin-Williams Co. v. City of Los Angeles (1993) 4
Cal.4th 893, 898 (local laws preempted if contrary to state law).)

** Leddy, supra, quoting the Commissioners’ statement (emphasis
added).
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I,  THE ORDINANCE IS PREEMPTED BECAUSE OF ITS
CATASTROPHIC EFFECT ON POLICE OPERATIONS AND
THE ENFORCEMENT OF STATE CRIMINAL LAW

The handgun possession ban (Ordinance section three) apparently does
not apply to criminal justice agencies and does have a very narrow exemption
for on-duty peace officers. In contrast, there is no exemption whatever to
section two, which does apply to criminal justice agencies and which
categorically bans any transfer of firearms or ammunition within city limits.
If the ordinance were to be applied literally, the catastrophic effects on
criminal justice administration would include, but not be limited to:

« For decades SFPD and SFSD practice has béen to distribute firearms
and ammunition to their officers. By reason of the Ordinance’s “sale” and
“transfer” ban, the SFPD and SFSD can no longer purchase firearms or
ammunition from any retailer or wholesaler within the city. The Ordinance’s
“transfer” ban precludes their buying guns or ammunition elsewhere and
having them shipped by UPS or other carriers. Receipt of guns or
ammunition from a carrier would constitute a “transfer” categorically
forbidden by the Ordinance, which lacks any exemption for peace officers or
criminal justice agencies.

» If SFPD or SFSD somehow acquired firearms and ammunition,
these could not be distributed to their officers. Section two bans
“distribution” and lacks any exemption for peace officers or criminal justice
agencies.

* Neither could any officer transfer any firearm to departmental

armorers for examination or repair. Nor in training officers or putting them
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through shooting exercises could trainers take possession of any other
officer’s firearms(s) for the purpose of evaluation or training. Those would
be “ransfer[s]” forbidden by section two, which lacks any exemption for
peace officers or criminal justice agencies.

» If a firearm is found abandoned at the scene of a gun murder, a
peace officer might be able to seize it. But even so, the officer could not
transter the seized gun to the officer’s department. All such firearm transfers
are categorically forbidden by section two, which lacks any exception for
criminal justice agencies or peace officers.

» For the same reason crime guns seized by peace officers could not
be transferred to (or between) police laboratory personnel, consultants and
expert witnesses or deputy district attorneys. Once again, those would be
firearm transfers categorically forbidden by section two, which lacks any
exception for criminal justice agencies or personnel.

* More importantly, deputy district attorneys could not introduce
crime guns in judicial proceedings because the Ordinance forbids all transfers
and lacks any exception for criminal justice activities or personnel. Ifa
deputy district attorney attempted to introduce a firearm as evidence, defense
counsel could move to preclude the firearm’s introduction and, if the motion
were denied and the defendant convicted, seek to invalidate the conviction on
appeal. In any event, criminal defense lawyers could end the practice of
making such transfers by initiating a taxpayer’s suit to enjoin it from
occurring in the future, and would be entitled to injunctive relief.

* If introduced in judicial proceedings, crime guns could not be

handled even momentarily by court personnel, counsel for either side,
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witnesses or jurors because section two forbids all transfers and lacks any
exception for criminal justice activities or personnel. Again, any such
transfer could be objected to by defense counsel, who would aiso be entitled
to bring taxpayers’ suits and enjoin such transfers.

State law requires that criminal justice agencies return stolen guns to
their legitimate owners (Pen. C. § 12028(c)), authorizes peace officers to
temporanly seize firearms in domestic disturbances and certain other
situations (Pen. C. § 12028.5), and requires the return of seized firearms
under certain situations. (Pen. C. 12021.3; Pen. C. 12028.5; Welfare &
Institutions Code 8102(d); Code of Civ. Proc. § 527.9(e).) The section two
ban forbids all of these transfers in San Francisco.

Section two is invalid because its effect is “inimical” to enforcement
of state laws and accepted criminal justice procedures. (Sherwin-Williams,

supra, 4 Cal.4th at 898.)

IV.  THE ORDINANCE VIOLATES EQUAL PROTECTION

A, The Distinction Between Residents (Who Cannot Possess
Handguns in San Francisco) and Non-Residents (Who Can)
Is Patently Irrational
Only San Francisco residents are forbidden handguns. The many non-
San Francisco residents who have an office or shop in the city and commute

to work are free to keep handguns in the city for their protection. The

Legislature has taken pains to allow shopkeepers to not only keep handguns
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on their premises, but to carry them therein on their persons.’® Hundreds, if
not thousands, of people who own San Francisco businesses keep protective
handguns therein.

Various reasons may be imagined for CITY to ban business owners
from keeping protective handguns in their businesses. What cannot be
imagined, however, is a rational relationship between any of those reasons
and a ban that only applies if the shop owner is a San Francisco resident. Are
the dangers of handgun possession somehow less if the owner is a non-
resident? Could CITY rationally have found, for instance, that its residents
as a class are worse shots or more likely to shoot unjustifiably than are non-
residents? Or in the case of a wrongful shooting will the victim be more
injured if the shooter is a resident than a non-resident? Or is it that a
wrongful shooting victim’s life and welfare is less valuable if the shooter is a
non-resident of San Francisco? |

The irrelevance of the resident/non-resident distinction to any rational
purpose is illustrated by the actual effect — or lack thereof — of that
distinction. If San Francisco-resident business owners want to keep (and

catry) a gun in their San Francisco business all they have to do is move across

' The 1988, Penal Code section 12025's prohibition on carrying a
concealed handgun could be construed as applicable even to proprietors
carrying concealed handguns in their own stores. In 1988, the Legislature
amended section 12026 (a) to specifically provide that handguns could be
carried in home or office, notwithstanding the section 12025 prohibition.
(Acts of 1988, Ch. 577, § 2.) And when a judicial decision nullified it, the
Legislature formally denounced that decision and clarified that law-abiding,
responsible adults may carry concealed handguns in office or home. (Stats
1989, ch. 958, uncodified sec. 2.) In and of itself, this history suggests that
the Ordinance conflicts with state law.
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the Golden Gate to Marin County.

Even under minimal scrutiny, a classification violates the federal and
California equal protection clauses “‘unless it rationally relates to a legitimate
state [or in this case, city] purpose.” (Cooper v. Bray (1978) 21 Cal.3d 841,
847 [148 Cal Rptr. 148] (quoting prior caselaw)). “[T]udicial review under
that standard, though limited, is not toothless.” (Young v. Haines (1986) 41
Cal.3d 883, 899 [226 Cal.Rptr. 547].)

“Under the traditional, ratibnal relationship equal protection standard,
what is required is that the court conduct a serious and genuine judicial
inquiry into the correspondence between the classification and the legislative
goals.” (Elysium Instituie, Inc. v. Couhty of Los Angeles (1991) 232
Cal.App.3d 408, 427-428 [283 Cal.Rptr. 688] (citing Newland v. Board of
Governors (1977) 19 Cal.3d 705, 711 [139 Cal Rptr. 620, 566 P.2d 254]); see
also Daniels v. McMahon (1992) 4 Cal. App.4th 48 [5 Cal Rptr.2d 404],
People v. Edwards (1991) 235 Cal.App.3d 1700 [1 Cal.Rptr.2d 631].)

A city “may not rely on a classification whose relationship to the
asserted goal is so attenuated as to render the distinction arbitrary or
irrational.” (Elysium Institute, supra, 232 Cal.App.3d at 427-428.) The
classification made by the Ordinance cannot withstand scrutiny even under

the minimal scrutiny test.

B. The Distinction the Ordinance Draws Between Non-
Resident and Resident Peace Officers Violates Equal
Protection

Many San Francisco police officers and deputy sheriffs do not live in

San Francisco. But for those who do, the effect of the Ordinance is that they
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cannot have their duty weapon (or any other handgun) while off duty; cannot
leave it in their home or carry it back and forth from home to duty; and
cannot carry a “back-up gun.” San Francisco-resident officers and sheriffs
may have handguns only as “required for professional purposes,” which are
specifically defined as being limited to “carrying out the functions of his or
her government employment....” (Ordinance,'sec. 3, emiahasis added.)

Note how different this is from state law which allows peace officers
to have loaded handguns with them or in their homes at all times, whether on
or off duty."” California and other states allow officers to have handguns
while off-duty on the theory that they will not have to go to the station house
to pick up their weapon if called to emergency duty. But the Ordinance’s
extremely narrow wording does not allow that because it is not “required” to
perform the officers’ general duties. Being armed while off-duty is clearly
not “required” to be a peace officer. Vast numbers of off-duty officers
throughout the United States do not carry guns while off dufy, or do not
regularly do so. Moreover, having dinner off-duty with one’s spouse does not
come within the other element of the exception, i.e., that an officer may carry
only when “carrying out the functions of his or her government
employment....”

Likewise, while many on-duty law enforcement officers throughout
the U.S. do carry back up guns, many others do not. So, once again, carrying
a back up gun does not fit within the narrow exception for situations in which
the gun is “required for professional purposes.”

Thus, the Ordinance discriminates between San Francisco-resident law

7 Pen. C. §§ 12027, 12031,
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enforcement officers and non-resident officers. This discrimination is just as
arbitrary and capricious as the discrimination between civilian San Francisco

residents and non-residents as to keeping a handgun in the city.

V. CITY MAY NOT BAN FIREARM OR AMMUNITION SALES
AND TRANSFERS

A Penal Code section 12026 Protects the Right to Purchase
Handguns
To reiterate, in Doe this court recognized that Penal Code section
12026 precludes handgun bans — an interpretation the Legislature has since
affirmed on multiple occasions. Section 12026 also expressly protects
handgun “purchase[s].” Thus the Ordinance’s ban of firearm sales is invalid

at least in application to handguns.

B. The UHA Preempts Loca} Bans on Handgun Purchasing

The UHA covers the entire area of the licensing of handgun sales.
Inter alia, Penal Code section 12131(a) charges the Department of Justice
with conducting handgun testing and issuing a roster of handguns that “may
be sold in this state pursuant to this title.” On its face, the Legislature’s
choice of this language precludes CITY from enacting an Ordinance under
which handguns so approved by DOJ nevertheless may 7ot be sold. Thus, the
Ordinance’s ban on the sale of handguns that have been licensed by inclusion
on the DOJ roster is invalid since its effect is “penalizing conduct which the
state law expressly authorizes ...” (Bravo Vending, supra, 16 Cal. App. 4th at
397). See generally, Government Code § 53071, which expressly preempts

the area of the licensing of firearms sales.
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C. Bans on Sale of Ammunition Violate Penal Code § 12026,
Given its Purpose to Protect the Right to Own and Use
Handguns

To an inquiry as to the legality of a municipal ban on sale of

ammunition the Attorney General replied:

Clearly what the Legislature had in mind when it enacted

section 12026 was the possession of a handgun that could be

used for its intended purpose. Accordingly, we conclude that

the language of sections 12026 and 12304, construed together,

precludes a local entity from prohibiting the sale of handgun

ammunition. [77 Ops.Cal. Atty.Gen.147, 152 (1994)]

Besides the deference courts normally accord to Attorney General
opinions, this Opinion is supported by the fact that since it was issued Penal
Code section 12026 has been reenacted without change to disavow the
Opinion. (Stats. 1995, ch. 322.) So the Opinion enjoys the “presum|ption]
that the Legislature was cognizant of the Attorney General’s [statutory]
construction and would have taken corrective action if it disagreed with that
construction.” (County of San Diego v. State of California ( 1997) 15 Cal.4th
68, 104 [61 Cal.Rptr.2d 134]; California Ass'n. of Psychology Providers v.
Rank (1990) 51 Cal.3d 1, 21 [270 Cal.Rptr. 796].)

As discussed above, the legislative history indicates the Legislature

sought to preclude “legislation intended to deprive all citizens of the United

States of the right to own and use handguns.”® Obviously a ban on sale of

** Emphasis added; statement of supporter who persuaded governor
to sign the Act as reported in the June 15, 1923 SAN FRANCISCO
CHRONICLE. As to the admissibility of such statements see Commodore
Home Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 219, fn. 9 [185
Cal Rptr. 2707 (letter urging that Governor sign the bill), County of San
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ammunition would contravene “what the Legislature had in mind when it
enacted section 12026, i.e., ammunition bans would prevent a handgun
being “used for its intended purpose” (quoting the Attorney General Opinion |

Supra).

VI STATE HUNTING POLICY PRECLUDES LOCAL BANS ON
HANDGUNS OR ON FIREARM OR AMMUNITION
PURCHASING
Firearms have multiple uses. While survey research shows 45% of

handguns are owned for protection, many owners also list hunting and target

shooting as primary or secondary reasons for having handguns. While the

primary reason for owning long guns is hunting, protection is also cited as a

reason for ownership by long gun owners."”

Whatever CITY’s ostensible reasons, the Ordinance’s actual effect is
to preclude hunting by San Franciscans. Handguns are banned and neither
hunting arms nor ammunition may be purchased. Long guns must be

surrendered after the current owners® deaths since transfer to anyone else is

Bernardino v. City of San Bernardino (1997) 15 Cal.4th 909, 917, 926 [64
Cal Rptr.2d 814] (supporting letters by advocates of bill), and People v.
Tanner (1979) 24 Cal.3d 514, 547-49 [156 Cal.Rptr. 450] (news article to
same effect).

¥ Survey research shows the primary and secondary reasons for
having guns, inclide “hunting, protection; sport or target shooting, and gun
collection.... most owners of guns in general, and long gun owners in
particular, own them primarily for recreational reasons, ... but about half of
handgun owners, and some long gun owners as well, own guns mainly for
protection.” Gary Kleck, TARGETING GUNS: FIREARMS AND THEIR
CONTROL 74-75 (1997).
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forbidden.

A. . The Ordinance Contravenes, and Is Inimical To, State Law
and Public Policy Which Expressly Endorses and Promotes
Hunting
The declared general policy of this state endorses hunting as a means
of game management to prevent over-population of animals which would
result in their depletion and destruction of the environment and, eventually,
their cruel death by starvation. (Fish & Game C. § 1801 (¢) - (g).) For
instance, the California Department of Fish and Game has prescribed hunting
as the solution to the endless problem of deer overpopulation. (See, e.g., the
Department’s “Plan for California Deer” attached as Exhibit B (SF0005 to
SF0022), especially the section on “utilization” at SF0019 to SF0020.)
Beyond general regulation of hunting (specification of seasons and
hunter licensing) special laws expressly authorize: agency proclamation of
special hunting seasons for eradication or reduction of “excess game” in
species whose overpopulation has become a nuisance or danger (Fish &
Game C. § 325); aﬁd special licensing to permit people in an area being
ravaged by destructive species to invite hunters onto their property to
eradicate animals whose existence or overpopulation renders them a nuisance
or danger to persons or property. (Fish & Game C. §§ 4180-4188).

In sum, hunting is both facilitated by statutes as a means of
accomplishing state objectives and declared by statutes to be such a means.
By banning the sale of hunting arms and ammunition, the Ordinance
conflicts with and is inimical to these statutes and their declared policy.

Local legislation inimical to state law and policy, or to the effectuation
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thereof, is preempted. (Sherwin-Williams, supra, 4 Cal.4th at 898.)

B. As Section 12026 Precludes Handgun Purchase Bans, So
Government Code Section 53071 Precludes Bans on
Purchasing of Any Kind of Firearm
Galvan v. Superior Court (1969) 70 Cal.2d 851 [76 Cal.Rptr. 642]
held that Section 12026 dealt only with handgun bans and did not preclude
San Francisco from requiring handgun registration. The Legislature quickly
responded with Government Code section 53071 which: (a) abrogated
Galvan as to registration; and (b) protected long guns. Government Code

section 53071 reads:

It is the intention of the Legislature to occupy the whole field
of regulation of the registration or licensing of commercially
manufactured firearms as encompassed by the provisions of
the Penal Code, and such provisions shall be exclusive of all
local regulations, relating to registration or licensing of
commercially manufactured firearms, by any political
subdivision as defined in Section 1721 of the Labor Code.

Government Code section 53071 preempts and precludes the

Ordinance insofar as it seeks to ban the sale of firearms or ammunition for

them.

C. The Electorate Would Not Have Wanted the Ordinance’s
Long Gun Sales or Transfer Ban to Continue as a Separate
Facet if this Court Invalidates the Handgun Possession and
Purchasing Bans:
We anticipate that if this court invalidates the Ordinance’s handgun
and handgun sales bans, CITY will argue that its ban on the sales of rifles

and shotguns should nevertheless be upheld. But if a municipal initiative
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ordinance has been partially invalidated the remainder should not be upheld
when 1t is “by no means clear that the electorate would have approved” that
result. (Birkenfeld v. City of Berkeley (1976) 17 Cal.3d 129, 174 [130
Cal.Rptr. 465].) Here there is excellent reason to believe the electorate
would not want that result.

What would happen if this court invalidated the handgun sales and
possession bans? Obviously there are people who ordinarily would buy a
long gun but if that choice is closed would buy handguns instead.?’
Diverting buyers from long guns to handguns contradicts the electorate’s
purposes in enacting the Ordinance. If anything ié clear, it is that the
electorate did nof want people buying handguns since it approved a ban on
handgun possession and sale. Thus to uphold the long gun sales ban when
the handgun provisions are voided would produce the opposite of the
effect the electorate wanted. It would likely increase handgun ownership,
rather than reduce it.

The point becomes even clearer when the context is considered.

For over 30 years anti-gun proponents have focused on handguns, arguing

that handguns are much more problematic than long guns.”! So far as we

* The substitution of handguns for long guns would occur because
the two serve many of the same purposes. (See discussion in Kleck,
TARGETING GUNS at footnote 19, supra.)

* See, e.g, Jervis Anderson, GUNS IN AMERICAN LIFE 100
(1984) (“anti-gunners, [though desiring to ban handgun ownership or
severely regulate it] do not wish to proscribe the rights of long gun
owners.”), Franklin Zimring & Gordon Hawkins, THE CITIZEN'S GUIDE
TO GUN CONTROL 38-39, 1987).
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can determine, no one has ever argued for a ban on the sale of long guns

while leaving handgun sales untouched Yet that would be the anomalous

result if this court were to strike down the Ordinance’s handgun bans as

contrary to Penal Code section 12026 but uphold the long-gun sale ban.

CONCLUSION

For the reasons stated, petitioners respectfully request this Court to

grant extraordinary writ relief.

Dated: November 9, 2005

Respectfully Submitted,
TRUTANICH - MICHEL, LLP

C.9. MICHEL
Attorney for Petitioners
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ery feom the 1356 citbor-gox seeson weulted In legisla-
g in TO57 tha affectively prevenied ony mect ganiwrl
elthovges bunts and geoemlly dampened the plans laid
wwdar the 1850 prliey,

Chntlneal human pupulation and technological growh
and szcompanying oereased damands for lond pzw in
Califomia have dmstionily 2levwed the wildlife picture
sinee 1950, Laad that wes once good deer hebijat hag
since berome [ving ot fomting space for man or 2t Jeast
sume wnder mere active human contrel, Renge and forext
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;t\gva- chenged throuph suscession, beiter {lme
control melandy wad chra ging Waniher sonditions. Dewr,

| being wwong the mesk vizidlnaf wildlifs s praing, have
~glap became the most visible Jesewm: .

gz ndjtiong

Some examples of horizo Inpacton f5¢er are gush prox
clopmens of Tuaiy Lake, where 3 mejer
serherd was logh heosust key wia-
wadsned by the new laka, Intes-

juars s he gov
sortion of wmanlrd d
fet range AERF weR b

statz RO fom Donner Sremit b thn erst stdously reduesd

ihe slze of the Yerdi bavd part of the ’Tmckf:v:aLLm,ymltbrﬁ
T hetd) brcoese the freduray Crosses normal migation
' rovtes. Flanly, zuburben fevalopmenls hawe l?a& negs-
’ . Hve offestd oo dekr hurds ~ the Sxo Dicga, Sailmad
7 migt gad Oahusst hards, to meation just & few.

1t shevid be noted hese that impacts oo wildlifa re-
4

Y suning feom lepging, fires and lvosiock grasing oa be
) sither baoeficial or defrimental 1o Goer magss. Elleets

lmpact.
T;:‘-, Conteollad prazing ean be & vyeluable tool in sup-
UL prensing pesses snd favoring Srowse guecies ta the
v benefit ol geer. Overgrezing, howaver, caw destroy

¥y beth deer food and zover
Although shece Ix much abour the 1930 deer policy
o ol Gsoussful, Hmes ond conditlons have changdd,
S I1 is nocemzary that the Depannsay eview ite prastless
fo seet potk the secizl snd witdlife needg of todiy.

Cuncal infommating xhanl dogr L5 pore sophisticated
- and oomplete than i was in the Jate forties, There is
s much more publiz contern with interrelationskips b
Loplving olf wildhife snd the totnl wildlie govironment
W Hhan the was 30 years ago.

3

TN - The Fish and Game Department has rupondsd to the
JEuBlie poazern ip ronenl yemes with moere qifor o1 5

o  While thiz effort has had mpny beaefite, 13 has tonded g

tpimamirs
S TR
e R
LS
e

LA

RS
ST e =Y

e

L

will very with Zoration, Segmee 268 e of year of thelc

greatar 9arinyy of apeeins and on e envioament iseld
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Fragment any toncomralyd of eekesive xitact on behell

oo gy,

1o making lis Aow slan, s Departnent soll¢ited con-
trivaiions of Idens from »x broad a hasc sw possibdle,
Depatimental meetings wate hald in pvery systion oi the
slats 1o nclude witdlife biolegists, ficherdes Dialogisls,
wardens and olbior antesestad Slsuiplines,

The £iftieuly of bullding ¥ plan for # dynamic mien-
tare of noture Wag sompowded by hemas daffaiencas,
divepaizy of dleaiplines ond the geopraphical diversis
thesk gisciplines repsossgtad. Eagh contcdbutos had 5
differeat vy of Ipeking at of thinking ubout the dees

problem,’! .

The finul alep was o abain public inpul. This was
dene x| 2 series of public mestings whete commeatl wag
ryGeived from many membas of the pubiic. heludiey
specio! igterests Ruch 8 derr huntérs, espurce mane~
apets, privait land mansgets, the Sierm Club asd the
Fusd for Animsix.

Both within and withour thy Dapartment theie was
naarly wnanimous Rpprovad sfthe cdegna by which the
Depwrtment propsecd to manspe decy the: is, o & herd
basls, Thwro was also goporrl apreamun: thar the loss
of hehilkl was » basic problem for deer, However, thers
wore diffatances a2 to how the problems might be solved.

Tha new plan includes seven Gffoeant olomeats: (1)
brvostigative; (2} kabitagy (3) lew enlorpemsnty (4) niili-
zatipn; (5] centol of motality: (6) informstion; snd (7)
prrodic review. The plan’s oljective {3 w0 mstore and
maintain healthy deer herds un the wild s1ate of Crlifor
niz snd 10 provide Sov high quality divarsified use of deer
in the stalte, It s & glatewlds plon covering problems
Rykozinled with desr, neluding fastors that might be
expected to heve an Bmpact on desr and socfal nzeds osnd
stoblems that relate $o dear, Spacific plans [or individesl
beady will b devaloped from Puls plan,

#
1 ¥ r 1
L}
. T |
Typieal sreakd
made whiles running éﬁ
oy
#3
r
3
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1. Ruestorr fnd maintaln heelthy Frar-hands In the wild
xtste in Dalifarnio.

2. Pravide dor hlgh avelity end diviesifind vee of datr
in Tuliforsta,

Discyssinn

Establishing sn nbjective with something as dynsiis
a5 populetions ol wildike je difficult ab hoss, IE these
waten't g0 meny yaiiables - wegther priieras, ehaning
Tand use, successien of plunt gwih, intersctisn of
wil@iHe specion titmarlves - 3 definiie quantifivble
shjzctive mlght br possivte, Bub the varables ace reel;
e ohjective diffiouli ta pin down.

The o objostives af the deer plan refleat pablic
fesive. Objzctive vumber oao wlates that the deeer popa-
lations will be “restorsd,’’ Hewever, the dugree of
resiortion s not sproificd yinew ireveesible hahitar
chanpes in soms atags have made restomiod vt hgeg
aumbers 1o those of g Formes yaer bmpraoticsl, i noy
impogeible, Ewer zo, for many dear herds matoration
te bopulaiion lavels Heea in 1865 would be g reesonable
porl, Theslors, whesmver pousible, indlvidiunl hovd
xlzas will Avompt to restors ks to 1965 lavels,

Sucowszful xpaiament of the fre objontiva is not a
henefit to dear aluns, Lo wyipzton and mainiorancs oi

PAGE  BEB/IT

Henagement snsurs Hat fhe animely and thede
Yebltat remaln in balante

houlthy deer herds will requite habitat conditivns bans-
fleial o mpny sther forme of wilalife.

Ut shoutd be remognized Bere thul there ars wildlife
species that thrive in deep forapt habitnt only, whire
door 4o not thrive, Tn the sapsoaess 1o hensfit the edld-
tife gusosintad with Intergpomed habitat, cam must be
token lo kesp sn syt aa the deep forest gpueics, Among
these tra many wall-koown wildife speeias such 23 thn
wolverine, fskar, mathen, spatted owl gad others. Othe:
agtions will He taken 0 soe that healthy populations af
rhese sponies sre wndniained.

Suserssdel attalament of the sacond abjeotive nesns
that st paly Aunting bot ofhir nees guch 3§ vigwing aad
photography witl he sonsidoed as noes of deer.

SFOO11
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Brcanse of California’s diversily, geogaghically,
slimatalogizally and sociologically, there are no spexifia
slainwide sngmey which cah bo applied to the problems
of all dear o most sler wildlife, The prodlems and theis
soltions con be sxpected to differ guits radicelly from
sum enth of Hio #late 1o te othee

The common grousd fat Moo sroblems moy be foend
i terps of individunl hedds, sinae these huds fomm
satursl waits of anlmets that iahabit the some 2rog, e
pond on the Swge Lol supply, snd endure the same
woathar, Accordingly, problems poafronting desr will de
zecortafned, cbjectivas wiil be sel sctivities toward

m Rocky Mounteln mele dxrr

@ I Bluck-tailed decr

@ Colsbarmite muls denr

E Sencihern mebe deer

Lo muds deer

Ruxre dasr

solutfuns for thi prokiems will be ynderieken, end -
treie for measurament of sucosss wi{l ! e caloblished
on & hend-gy-heed basin

Tn ponerd, herd manegement suceess will be measured
mgainsg deor hard popylations knews bo sxist in 1565 In
bhoas Cases whake irreversible lmpacts on habitathove
sotumed snd/or lonally expresged needs are not vondu-
atve to denr hevd rchubilitation, the 1565 herd levals
gannal be used to indicate the degree of mrmn pement
sueesce, Nmvpshaless, rll manggement elements gon-
tainzd [p the plam o to be included in the ham plass In
order 1o maximize wildlife valoes.
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Bockaround

Tho has besn = substantial study of deer in Caxi-
foriz, 2nd srudy Is Still nodewway be,masty pads of-the
simte. But e namber of Lxcters make yesterday's f220s
suspect nad teday's faets gathered in ong part of the
state guzpack in prother part of Yo wiete, Thoss fuio
are; diversity of climste, humas mpreid, retuw, pakial
conditions, und zontinual change invelving sl thees. T
solva problems fox doer within thedr compley enyironmant,
it ig necesshs da Xoow aed understuad the deplh sl
dimeasions of Hoje probloms. .

Prablems, Needs

Thirs 15 ® saying that Pile o we koow, the mobe
wt meed to tnow.’t Ba it wust be swith deern For s
postn of m denr wanagament progren I wday's chenging
world pre finds, fo¢ examply, thet wigls mueh of the
mepilable information on dest {x hosle, quite « Yit re-
mains uncomelated and there ds erill much thot i unknewn,

Tor inatancs, i has bicome appitent thal the maka
reagon for thy dxaline in most deer Tazdz §x poor Exwen
sprvivel, sad mote rasparch ls geaded to detmrming the
crusEg. The daws are belng bred mnd e Bwns wee being
barn, but shortly after bitth and zgain in the fxil tore s
seeicas Josses. Jo somo cames, thoso lenges may be
steributable fo the sondition of the adult and then, in tem,
w0 ravtge and feed defigiengiey. Thase problems need o
ho sxamioed in al] their asposts, dneluding idmmitfisation
of wuch catles) fabitets ax fawning avead hed By herd
snd corcelation of tis fnformation with misting inlormstion.

In sdditien, meny herd boundaries muy nsst i e 12
senmined. Mot encugh is kaown sboel sll moriality
Lsetess, and thern s sthil quitz o bit fo by legzond nhoud
seasonzl mutritions) nends, Information on predawonpiey
relationships betwesn coysies and dowr i tiln I3 o
arzun, Infarmation oo the profily of iLegal shpoiing of
deay mng it =ffects oa the hesds is oot avzilable. Ml
fiz attitudes Aran't preclsely bnown. TWuch of this Infor
mation must he obtaineds

Gorl

Adzemile and snalyzs existng information pnd develop
progiata f oblsiy missing nfomaticn Recessany 14 235
sut deer managemeat on a hiwd basix.

PasE 88/17

1

Action Program
Yhere nosded on & hexd basls

Gbrain infermation on hewd bayadaries and burd
migration.

Hdentidy fawning aipak.

Tdeptify hatding {conceatration) srens.

[deneily migeativn uies.

Tuvestigate sffests of wenliatn

Determioe the ngad for puch habitat requireneats 38
witley, ascapt soves snd others,

Tdentify ritioal mortalily factons,

Tdomify key public attisudos ez 2 logal basis.

tentify key gutsmer sud winter range.

On & statpwife or bord basls as nerdeds

Assemihle, cigenize sad cornslale enisting informa-
Kot on desn .

(ftale Information on autritions] nesds.

Obtale information on pradaineprey relationships
thrwngh a fell eyele nf povery sad plonty. -

Obbain information o a profile of illegal killing and
its effeel o dees honds,

Heattly broad-Bused public and prgenizational
At todes,

Discuzsion

Tneh of the investigaliva sdfor will de ponducied and
cempleted at loenl 2nd rogiena] levels, But soie of the
speaific and somples pegds for daty can be expreted Lo
fnvolve the Department of Fith and Game hradguarters
levnl and the help of collages snd wpivzrsities. Some
will reguire nffors 4t all lovels, .
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Backgroynd :

Sabitat 35 That combimation of food, water and cover
feat alows wildlifc -« ox sy {ife - 1o Uws oul £ vorsma ]
RIS NS,

The hakiag of padicular condesm i this program 38
fenturef by ma interspersien wnd divessity of vepeiabion.’
"hia s babitat for deer and « wide vange of othes spacEs,
inciuding man. Usfortooztely, thig zime vegetalive zone
i Daiifernls ks bacoms # zonn o1 hiense humgn Aoty
v the detdment of mezt wildlife, Inchuding dese, Mun
yane Mix mana Tor agriculture, rmising liyestock, riem
voirs, kousss, shopping ceaters and Dowways,

Large-poals buralng in the lpte 18005 and enrly 1900,
somzines by livextosk paopls, proved of sangideizble
henekt v deny by opening up denys forest and Brash
tunds, Sinae then. effective [ire guppression msthods
have minees the amount of deet habisst originally apened
up. The meterl process of mjuveasiion of plant spegiek
that A sfferis has bren slowed or arrested, Woih was
onee prime deer habilat has ln many Groas TRGE e 50
dersely ovargronn that 3t is cqpabls of supperting enly
samsll mumbers of et and meny of the other SyBeiss, Br
it hag bean precmpled by man for living space, agdpals

, bre or stHor raRoi ioe nRe,

A3 5 consequence of the twgrown arfums of mush of
theo hebitar, wildfires that aventially oceur often burn
Yapgs acexs that subsrguently orz not uliy ngable by
deern In amy tvant, unsontrellad wildiees cap be dam-
aging to meay natursl reghuics,

Preggribed huraing con be an aifectvo and BEaeingd
weags of lmprovisg deer habitat in 3omy Areas. Dpvivwsly,
the baneflcia] wxe of this ool requicss carefnl planaing.
prepamtion Red mxeention. Thae hes besn 2 deeliny In
presaubed bueming due Jarzely to the T=ar af Labilily far’
damages and Supprassisn oaits. Additianat fagters oon«
hibeting to e decling #re added restriotiogs for adv
pollution and changing owharship patiernd.

Yivastock, ofien cempete with feur Sor Nabilat. Howw
awer, gmZing tan be wIsd 45 & roal o frvsr browss
gpreioe such BS deur by putting EIHL f PYREFUTE On
competing prags. Livestoek <o he used to prane browse
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The quentity, quality and avaiiabifity of food
detneiins carping tapacity of the hubiral.

species in desired shapes and to stimulate thele arowth,
The degres of grazing, Sepsan of use, kype of livestock
ond meny otk fadters dre pmpartant in determialag e
effent ol grezing of deoy hibitat '

Yan'e eacly-Cay fogging activizies sreoted megy good
dear ranges Enwsh species pouslly follow the opening
of the Enrest cangpy. Howsyer, Som Foreairy prectices
shopen the besuficisl affects of Jogging, This is parti-
cutarly tie whes RRogwRms Ame carded oul to camovl
Lrush o faviw of pec planiations,

Problams, Nazds
Tha detetipraiion and glsappesrines of hebitat for

dess and othes wildllfe is continuing Bt an elawming sale
at both public mad private jard, Same of s habitat is
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et

gone for the foroseosble futtne, Soms Gah nevel be ra
stomk byt may ho sempznsated for. Some of th deteribe
ction bs peveesible Hirvugh chooges in md use praciimes.

As m mbep toward Fulfilling the abjesizess of the degy
plon, the dssppenarance ank Fukari pration of depr hahitaf
Th the Xtote myust be slowsd o halted, Wheis pusaible,
dereriotstion should be wwyermad znd disuppermace
mitigased,

Obiectiva

Davelop programs b mainkaic and, when porgible,
{nararge the yuality aad quaniity of deec natliot on both
public and private lwads.

'

Axtion Program

This wlvment iz directed ni voth pablic and privaie
lands, ’

For privare landz habital;

Covsider begislatios to provide Lncentives to lsad
ownes to prewetvs pad improve duer habitat.

Call abention ko sipificantly pdverse lnpacis on
Seac abitay cansed by devalopments ned Jond use
changes, and actively ppross the devsloprents oy
prepmsend slizmatives or midpaling ressures,

Implemeny etfective fah mad wildiife ptsction aad

" gaad consetvation massires in Hmber manzgsnant
spopstisas congongst with the intent of tiz 1373
1 bergsjedly Forest Pragtices Act.”!

Erceumge inereasnd nge of contelled busing a5 &
menns of habitat ppiivenation.

Conmider sstahlishmenk of an extension service 1o
advise private landowners on door habitat.

Work with the Califorin Depsriment of Cdnpervaden,
Divisioa of Foresty, 1o determing lang-tem impagin
o donr mage frow sivienlial prckices, fuel
menegement and reforzstation praciiees.

Aegnive key deer anpe whers snd when feamible.

Far pudlin Iondas

Bstablish sgroements batwenn Departmenl nf Fish and
Bame ard public landawners in B astas of preperibed
turping, fire coatr) pulicies, aibvloiine, logEing,
grazring, reloregiation, fomgs improvement, mitipation,
[Hentifica on oud cofeation of hammbel lend manaps-
ment pragtices, land sequisition, sad ap incronse of
quukhey hablw tirough new fand bse plins.

‘Discussisn

Public rgencics shewld be able to negotiate agrooménts
dealing with habitat tetention and improveneat. It would
2ppaAY that private laed holfers would nend Yath protoos
Hon and Jomedtive to maangs portiony of their tnad for

PAGE 1LF17

FOTR DEER S
RaBITAT z !, X
B
BEFORE ";}fﬁ%

THPNING P

GOON DEER
HARITAT

AFTER -
THINNING

t -
Eabiwt fmpravement includes thipting dsnse
seands of bresh end raes,

daer znd Eie other wildlife in the same kebilat, Incantives
for the povate Iandowners might include such Hings as

ray benefits for habitat improvement, poonomic it fram
good hakital masagamenat, inurante W RnRonTE g pre-
soribed humning for habitat imprevarnent, and zaning Jaws
to provact doct habitat, Wosk on publin laeiin hag rlready
stasted in some places, and agreenents should be exgoaded
to facilitate & schedule {or habitet Impravement sad tRtes
tion on these ands. However, differsar public innd man-
ryementy pave diflerent prierlisy, and deer rre aut always
in the Bigh prievitles. Differences ghouy these proviticy
should be sesolved. Thosc that remain unraselved widl be
broaght to public atieutian. Legistation and ulkimats
aetion on private heldings oon be expeaisd tw iake longen
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Bigekgreynd

Tt ig axiomatie that ail wild crestens gl vislently.
Whether tese Beadhs axe untidery is meal Belore
Eutppean pae came to e Paglfic Dansy, dear were
paturel prey to mountaip any, coyalss, baboals and
jadigenous man, Pier alse djed of diserse and
wtorvatlar,

Daey sl dle vislensly a5 pecy ¥ mountain lons,
zovagles, bokeats, MM, Lrmaxe ant slamatios. Bal men,
inctsasing (n numbers and with locressed sochnélogicsl
skilts. ks complicated the old pichuse and added & faw
welnkivs. Desrnew sigp Ghe violently in snosuaters with
by sterimving motor wehlcled aad callioad tootas and in
canals, Pagks of wild aaf Jomesticuted dogs taks i
toll as wetl, Man, of gourse, cynlintes take dewr, !
Jegally and fllegally. Bix preaiest Tnpags; though, is
in alteelnp o¢ takenp Rad uzing Aeer habital, o much more
resious cruse of modality.

The lors, coyotes #nd habgats have baen ¢hispts af
atsingant soniro] mussurex by both ranchers mnd tha
Depastment vt ik and Game jn the pasl. Bt public
conoem about Bl wiiglife, iocinding the big pradaiers,
and the prepondmiance of evidenes that predetar santrol
i not alwsys ecologically sound, hax diminished ot
stopped tha nffar i several mxpecls Grly the soniie]
of eoyoles w prowection pf prvate popeiy (s sleek)
j= of major consequines loday.

Problems, Nesds

Man has baat the ozuss of &n imoalanee in the sshems
of thinge wherte dedr A copzarned, nestly Rzeuph habis
tan slieratlon, Much of this hebitar glterasion i parmRne
et and irseversible (i.e., highways, sanals, weilzagds,
nrd subdivigians),

Duslic evncan shoul off wiidlife xod bozic wildlife
management peinciples consiiiuies widesgraad pongtraints
on predatoy conirel preprImE, 1 egal killing of deur has
proved a vesing snd parsistent Arablen,

10
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Dbinetive

Develoy progrums to raduce martrlity whore edustion
of martality is cRiicsl to macling individusl herd pian
objoatives.

Aciten Frogrom

and on 2 herd basis, redune intidants of

As needad,
(Ser law enforcament

Negel kliling of dees
wlemznt.)

e hebitsl conditinny RiT 85 Mmpeiant factor s
Arath theough stamvallen, disease snb paragites, fzke
appropriate mEaswes fo imprave nabliat anc, where
FPPTOPHINIR, temporanly reduge deer numpers, (e
nalites apd wikliaation shements.)

To protest Soer Dom senals, highwsy 5ad wilrond
duaths, provids of cacdurage bollding of speainbed
fanuing, sadepassts, pYRrpASILS, cora) toverings
snd mther aparopriate davices,

Where predation is idautificd as 2 primary cruzss of low
deat popliations, and whit yroposed canteols Rave 2
guod chanes of suzceeding and have public SUppot,
bake measnres to meduce madator populations ditectiy
idannifiad 28 responslble {actoss In Leard decline.

Whare foot tol bz 2 facton, alter pr fence aff supmmer
mndholes nEgosinted with outhreais of the diszane.

Discussion

As indicated, two of the spovisl sethen progIams 85
sctuplly motivities in other ¢lements af thip plan. Tha
Low snforcement netvitizs mre dleetly aimed at illegal
kiling of desr. Quaniiy and quality of hrbliat (rabitat
¢lement) can be mipasied o have an wffery on mogt dlg-
ezss snd pamsgite problems, Mos of thrse DRgRRISMS B
alwrys with deey but aoly bocome harpniut factors L shere
ate 5l5c nablist or antritional prablems, Dirsat agtion
againsy diszese suf pamsiles ix tmpraciiesl; habiiar
work remalns the key actlvity directed aly solution to
tie problam, Foot ot is un exception slnne rome direct
action i possibie, Nutrition appears t& hawg & majar
bruciag on T profatesr protleny hocanwe wonk, pootly
powrisked animals ate pastieulady suseeptitle o predi-
von. Protective gover is alee tied 10 dredation as get!
in aremg of deficient In soves axe particnlarly susaep-
tikle to predeiion.
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Backgraund

Ne one kngws exanty hew many desr ace killed
filegsily cach year Soms have segzested thut tae
Alegel kil may sweeed tee Jepal kUL

Belationships ameng Ume, place, Jocs! sircumsianesy
aad iilega kilk e not procissly yaderstosd. It i popu-
Lrcly agsumad that seonomic shress ned Nigh mest prices
peceletate poaching of duen

Dapanding on geographizzl location, tas Dapariment’s
wazdsas necersacly bocoms dovolved In erforsemany of
Tnws deslieg with oxotle speaiex, watet piution, i
suing of pewdts, haadling of sithzén requists or eaenplaliis,
streamhed 2ltarztion problers, and other xpdvities made
mandaton under law besides the eniorermeal of huntlog
wgulations, They ¥re »leo suprcted o SoVEL Ry R0IH
that is neuslly §iFficude dn terms of aocessihilizy mrd sl

Prohlems, Needs

The gamands of he warden's 2% hava grown over te
yeurs In relation to e avallakie min pnd tme to do tae
iob. The warden desls with ¢ losge numher of sitizen
complainty oF requesis, LAanes peamits, thecks for law
violatians wiatlng ke exolic specims both living and
derd, snd prrforms g hopt of sther requlicd gervices.

#3L of bhis 35 doue within 3 [wmowork of e fosty-hoyr
week, risde mandatosy by federal and Rate pgulabion,

Within hess sonstolnts, means shauld be found o
tntensify Jaw anfarcement presaues on ilegal desr killing
in arens whass W 3 necmssary in edder to bng the deor
Lard bask to Baxiable lovels, The peed ynd justifics- -
Hoa for mich matian will be devnlopad in the herd man-

agement plins,

o thoxe areas where enforcement srabens are most
vexing, marns must 3150 be found lo pain make public
{nvolvament ty inEveasy fe sffestivencss of tha anforae-
mant afiod.

Ohijzotive

Davelap programs to wduce iliegal take of Gren

1t

Digcusslon

PAGE  13/17

ketion Program

4 sty of rime ond place of liepnt Kills ls rsxom-
mEaded it the lnvestigative plement of this plan,
which may Yy e groundwotk for this sciien plan,

Whete nutded, realissate patel tours to deer based
on the needs of individual kerd plans,

Asgist with hegd plen development, publla tnfomma-
liox progrms snd Hthot action pIOgRALS,

Whore nreded, temporanly vommit additional manpawer
ta overcome Spacifie problems.

Explote new and diffeent apypobches ¢ law
e furaement

Thesugh the pulilic informalion clement, gain public
and sporsman help and Iy vament

Establizh cloger linigon with shedfls’ olficeg nad
pther xllied apenoing fo ohlaly axsisienoe aud
ievolyvemeznt in Fish and Geme Code anfgrenae ol

When appromists sonsult with {penl Judicial counciie
to golx Approprisie and unifam enforcement At the
ot ovel, .

B nawded, six all the above aliecnativer for [vd
Sicting oniortoment. )

Aoptlcarion of low coforcament tachniques agaiast .
zpal taking of sogr would deprnd oo the heed Bad the
ameunt of ilegel,activity, Enforaemens dreisions wer
and shove existing enforooment aktivity ahould be made
iy if senditions waRAL. One form of assistuios is
fiz:son with the County Sherifl's olfice
acguninting the judislal council Wiih long-

Fraslily, !
pe&in

butm objectiven kas provad Frujtivl on eacasion n
Hon to looal peurt desisions.

L

Whice enferaemeot of dewe poaching JAWs 3¢ The moxt
witective, n sysiam of publin 2usiatence hny boed E!mm-
wpad, Thase roceestlul progmms will be apslyexd and
applied elsewheis when sliuabisss warsmet,
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Backyround

e discussed in the profutts dewr have oer 3 Clore
part of the hwmsa sxpodines bt hexstas far Back g=.
recurded history, When the Spaniards firsl peived In
Cadlbamin, Indiang weaz trking detr for Beat wnd hldes
pod the Spandseds followsd suil.

The Wiy improt on dest populationz, teuph, canes with

fue Gold Rush, far foad and hides begame
Big busimesy slmoEt

sens miners deft mining

Dot wualiog
for pommercid hunbog

Rugulabions wem promulgated o restaicl huntag i
s of seagnn leaghs, starting with 5B onfles in
it thereis no svidonce that thase repuasions had sny
wifecr, because of the fack of enlateement. In fact,
comiernial Seur SAmps W soattered thuaughout the
srate, and volume Wil such thet in 1588 ans Redding
firm alose shapped 35,000 depr hidus.

UNHEALTHY
HARPTAT=POUR

A
BOVE

- L
Ty e e o AT
g
GEER~H EALTRY

HARITAT ~GOGR SO TITION

The doar end theis habitat decome i el iy
When ehe nember of deer sxceads the cargring
capacity of the kadimat,

lnstantly and was 5 meobitable Sat

ELI

! " -

% 20% DIE QF .
BUCKSLRLY STARVATION
HARYEST .

ANRUAL EXCESS
{45% OF THE FOPULATION)

' Tach yeur about X5 percant ot desr popylan

Hon ting removes sily
The pther 20 prrodnl

Heg e dxewey wmimles
5 garcent of his oxoess.
dre of sremvation.

A busksonly haatin g law was passed in 1483, & dear
wansen of six weeks was B30T begianing fn 1893, and &
by, Jirls pf tproe bucke por sesion way 5ot in 1301 slong
wilk x prohibition on the salx pf doet meet and hidex,

But snfsrecment o} thege regulations wak stilf largely
tnoffanblue. ‘

Tha biy dhnge ohps i 1507 whan hunting Heznses
e yernired, Sayenuadrom the xele of these sigEnins
wag naed 1o snforos the game Taws. I tesh, this impraves
ment b lnw enformement, poupled with majer hakital
changes, resuiied i an ineyenxe An door mumbeRS From
that thoa o shout 1520, Furthes Hmitations wazt ploed
s hunting snd ey Lmits Yater ol wore gnly wefinsments
an Pie 1901 netlans.

Tallowing many yoirs of bueks-only hunting, 1he Test
eifhersay dedr huoling was tiied pndos cantralled condi-
Gans on Cataling Ysland Suring the winter of 1543-30,
Te number of these huals wis Increased Ciough the
wizter of 1954-32 and 1555-55, sli undsr aantralled cou-
ditigne o vatlous parts of the ztate. Thon, in the winke:
of 1986-57 3 grutiel cliizraex hunt woE tmed. Publie
rasction b ihks ot made 1L 3 public ralatidng Jisestet.
Legisjekos was pazses i 1857 which cifestively snded
the poseibility of amy more sintowide sntledess honts
sad severely xestrinked the mmber of auch hunls any-
whers [bprovided fhat funts weuld kave to be held oo &
anit-byanit Basis and eoly aftar extanaive biele pical
justification, commiEsien hesrings and, in these eaupties
with vedo puwer, with nppexval by boards of superviao s,

Antlsdleye honting, howsvat, s @ pxeopniyed VRS of
the resnures in mosh other mAjor deer hunbing mtates in
ths aountey, inafudisg Nevads, 1duba, Mootans, Wy omil By
Utgh, Colorsdn, Oregon, Hatne, Wiscodsin, Ponn sy lvanis,
Vitginia and Texss.

14
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g e

Ca

Froblems, Nezds ' K

Buck hunls g has bazome Fypanymols with drer
huating i Geliformla, Althongh these ave & fow gpanisl
elthermex RUSES in e Slete zach yeoy, tasns ix =gz
gigoificant msiztanoe @ Be pescties, AU the Fame tme
thons whs look st the prackiee from & biologicel napect
coint byt that i wventusl tutedme of 2 “ibucks enly'’
pollcy eRls in & substapdal drep in the napbat of
bucks pompared fo they pumbel of dobd,

Any changs ln fhe proseat dens huptleg pragiice In
Celiforsis may engender considembly resistanca {zam
some gegivrs of the publiz

In gomé plagss, fesr pressure on the habiret s w
problem.

The paed axints fora policy thal reguloies hunking to
#1 the hetd and the cepaciiy »f the kabitet to preduce 1
5 susmingd yisld besis, ’

A peed plae exisls for peblis jnvolvement and puppost
i satting thal palicy. ' ‘

Objnetive

wirkin o herdts ability to produse, davelop progiams
fo1 diversified recreationn) vse uf dedr Intheding both
hanting and newtunting progruns. '

Action Program
g

Establish seasass o provide g diversiy of hunting |
spportenitizg, |

Establish hrrvest levals baxed on the habital’s grpas
city to produce and the haed's size and compoyiton.

Where appropiiele, consider Hmiting the nuzer of
hanyes 3o bevels sonsonont with qualily huatieg.

Retraniag the e of open and clusgd araps o the
parpoze of either providing mdditonsl proiection for
duer or for providing sAditians! matmatlsan oppar-
sunity in sonformance with dowr s gement objod
byey, Thess s might laclede fee clogures,
legisistive wivges, commission glosyras and other
use sbrictans,

Tu cettiln coses, tousider recommendations for clox
sur of gesondd iy g spur roads where thear sxten-
wivn oad netwurks huve contribated lo the loxs of
guality hunting, ‘

Erneoumge huiting awsy from reads.

Provide apporionities far viewing of deeria theie
prtawsl hakitat,

Prowide informatonn] nad intepreticd poprans for
viswers 3% suilable locetinng

Provide infsmmation to mohonlk, youth geups and
athere chout demy, their tegwosments and thelr

gnvitonment; ,

13
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Peouszion

“The hunting pregrams will be based an the pred syl
that hunting i s racepwble use of the degr resouloe,
conalatant with the wildlife menagement objeciive, and
witl.emphaeize the, racrentional snd 2w thetls expari-

., enge of humting and the need for <thiznl behovies by

humters ke Ehw fietd.

Bimost everyens winis o by gopueed that deer sre
doing wall. Prastieslly a1} peaple wajoy wildlile
vitwring ot balng in smes wheeo desr 312 found, Some
hunt with & camesn, othots simply enjoy peeing deer in
the wilt wiatz, These astivities wiil be includad in the
ksrd manxgament plows, o atcempts will be mzde fo
meet the needs of thege growing groups.

&1 dese timrds may not be mbgaged witk the sane
objectives. Individesl herd plans may inaluds suah
diverze objeatives 35 Lrophy buck binting, maximum
fisrvest ar low dongity bse lo provide solimde,
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Bockgravnd

Waes one trlke abeul mAnpgemen of fiegy Ao othny
sssaciated wildlife, ane la jx roslily tatilng adout
praple, Without the people-induced prodlams af the
bust 175 yeass, no ons would be talling ahayt wildliie
f the wlstaing tenms alh koo famiilar tod#y.

The success of & deer mansgument glan Sapunds s
much on public snderelaning a8 b duos pproprinte
application »f blaleghanl knawledge, Tt inynlves the
entice spratmm of public information aciivities from the
wse of mess madia te indlvidurl contadt.

Trere is & concemed publin that carms vary mueh
phows whial ix doms to help dret snd g1l wildlife, It is
fmporiant that the public’s nued fo kasw and peed fo
invelvement be wat

Following sdoption of 2 dewr policy in 1650, an
information program wad joplementnd G used MASE
media, some peesonyl cantaak, aad ® Redles of speaiing

Y4

sngd pements e expiain fo RUALERS = primardiy - whal

artong would be txked in the Arld of drer mand gomealt.
No spperent siewp WAS made a gain pubie nvplug
mept eady fa fag pian.

Thoe Injormation g0 Eram WS ot Fally sucgessial,
Problams, Nesds

Thets e muth mmotiog and cencsm ghout dear And
dear mupagement i Cafifosnis And trets s bell dnv
i Frecenae aod (ak of undurstasding. Thewt e

Lmpoiisnt featets i Bny infermetion plan about wh idiife,
tpetuding dear

Withour muppot wad 2LLEPLANTE from the pobiic, mejor
1dl{Ee programs piizn meet with opposition ot fail 2l
togathar, Ap itformation progiae must be dovised o
mert the prblic’s netd to know and suderied.

Ohlpniive

Develog prograns 1o keeg variovs pabiics inlammed
of Yhe stalus of dter wed to hedp Fapiliteis appropriaie
management of dues of @ herd P,

Action Progrom

Tayaive the loxsl public jn e manAgament prUCTESEE
thratgh {ngjutdne) contots, tasal prricipoiion,
communily meetings snd coptaeis with e logal,
ragienth and sposial madin, Tnvolee this public s
developiog the individurl dexr tierd Flags snd keep
it infommed of remuhis, Fragress and procnEsts,

Threueh use of spwcial media, syaaking_engagtmanis

_ and fodividual senfacts, keap Tht hunting prblie
2 dvised of progiess and resilts snd appropriately
(Avolve fhgm la processes lending to utilization
of dear.

Trrongh prrlodic uss of masy medis, infarm the
penats] public ¢f brosd savironments) benafits of

' suectssiel poasgement dor deev and nf progress
and cesults uf e menagemeat plan.

Phes pad Wasre sppropriate hold heardags sad
|afopation meelings in hevd managemeat AIEAs
and elsewhane to obtain frput from the sublie

Disgussion

T: should be noted nene that the Degariment of Fish
snd Gwme i commitisd W making sl sigri Husay Tnforma-
tan on Califbmin’s wilditle avsitable 10 the puhiic dnd
What the above sexons will ke alave within this
penarg) meiterion

Some of the fnfammation aetiviiies mey be directly
reltted 1o othet elements in the alan but will Bo hapdled
yndac this ous, Thoy imcluder the pand for puilic i
volvement bo law enfyrcement, the nead for public involye-
meat in planning For appropeiats atlllzation, and the aeed
far public involvement {a halitat wotk.

oq t
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Background

Se smuch effort goes inde the develapment of & docu
muarl guch 2y 2 cegr mensypement play that tuere is »
tendency voon the pavt of & govemmentsl body 1o tey o

RAGE  17/17

iy with the dopament langer than i prudonl. At the
seme Hme, fatrz noy be 2 wlietenos 'to peer very faz
Lo the Rature to aniicipare changes #nd fo madliy
plang acgordingly.

Need ‘

Tt is jmperetive shat the Depottoeat of Figh wrd
Gama build inte thix dexr plan » process & sonuRl
vlew. If inis deer ploa is to be vieble it must con~
tain provisions fne resciing qulekly and possiively w
row nformation and changing censditions.

Objactive

Reviaw snmeally #nd medify =8 nocessngy fre statzwids
dear plan and tha individusl hed plass.

—
o
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é HURUST 7

fEXisﬁng'- i;iﬂensas_ Inopera-
tive After Dec. 31, 1924;
Uniform System

IS AIMED AT LAWLESS

Possible Unconstitutionality
of Clatse Provided for in
Drafting

Biringent ragulations  swxalnst
carryving concegled firgrrmsz or ax-
plosives, and prohidbition agwinst
Possession af olher desadly weapons

becoma #ffective on August T, up-
dor the Hawes bill signed by Gov-
srnor Richardson, .

The new measure will install a
uniform lcensing system for carry-
ing concerled werponsa, Licanses
now in sxistence will bacome {n-
operative December 31, 1524,

@&, K., VYRBLED

Almed at disarming the lawless,
thes Dill provides exemptions =nd
- 8xcepiions to pressrve the rights of
thoas using firearms for competi~
tlon or hunting or for protection in
suting trips, 1t was Inrgelv on thse
recommendution of R T, Mclkiasick,
nresident uf the Sacrantente Rifle
#nd Revolver Chub, that Governor
Rictiardsxon upproved the megsnea,

McHKiariok classea it ax o measurs
that Introdueer ‘tan  alement of
ganity into firearms legigiation, so
as t provide adequate puniahments
upon an Inerepsing scales for the
habltusl gunman nand, at the same
tirpe, perinit law-ablding ¢litizens
1o eatitinue to own  Arsarma for
lharma deferase and other legitimate

o

X xnn-ir dultan Kellpirn

Na Frwdyh om: o Dwwonny, Nyl Yo Comiana} ke UL
r ‘Lo m».wmux Fachia Mwl Al GrmrmlBunernt fwl‘ Bebictnm CrwswirGomrtdl nf Ftaesr
Jtr ke Fe<7e Chilérinn w1l Oy

naes.'”’

amul=, et ol deray
vinftenered ot e Swmdlu

mJ

BILLY SIMILAR
The bill, according 1o McoKissick

fpllows  almost | literaily ons of-

©fered {a the United States Senais by
Beawtor Cuppsr and wdvocatad Ly b

resociatiens Intorexted 10 thte many-
Tacture, sais und jegitiinate uzs of
pigloln Bnd revolvers, ss & modsi
for & uniforim bill tv be introduced
in each Btate. It is frankly.'™ he
sRYs, "un effort upon the part of
those whe know something about
firearms to forestall the fiood of
fanatteul  legisxiation intetded to
deprive gl citizens of the Unlied
Htalen or the right 1o own and us»,
Tor degitimates  purposes, Hregrms
capable of belng concealed upon the
prerson, 't

Thea new measures rhange ~XI8-
Ing law by muking tha carrying of
prrred wedpones sueh as piacekjgekE,
g falony Insteard f g misdenjeapar.
‘T‘hﬂ nrovicion agkrlngt carrying ex-

Hosh s alsn s new,

AT EAPLAINED

Prossihle unruuﬁitufiuna.Hk:,' nt
the provision agyinst poasession of
Wegpohns by mon-nsiuralized resi-
dents was gdmitted in MroRisgion's
tetier to the QGovernor urging sign-
fthg of the bill, but he pointed out
that {f (hix clause shouid be held
Invalid the rest of the act will not
be affacted #nd thmi if it can beo
zugtained that {1 will have &
“"galutary effect In checking tong
wars among the Chinese and ven-
detias among ovur psople who #re
of Tatin descant.

The provision for additional seh-
tences whers weéapons ara used in
committing & felony (8 one with &
gliding scale, The frst time the
added penalty Is from five to ten

yesnrs, the gmecond from 1gn to tif-
tean: the third from 15 tn 20 years,
and only on the murth o;ffense it is
poasible to add minre than 25 YERTA
to the rentence Impored for the
crime it'se!f

i o i e -
APPENDIX C: 1923 Exammer on CCW
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, Claudia Ayala, am employed in the City of Long Beach, Los Angeles County,
California. Iam over the age eighteen (18) years and am not a party to the within action. My
business address is 180 East Ocean Blvd., Suite 200, California, 90802.

- On November 9, 2005, foregoing document(s) described as
PETITION FOR WRIT OF MANDATE AND/OR PROHIBITION
OR OTHER APPROPRIATE RELIEF; MEMORANDUM OF POINTS AND
AUTHORITIES; SUPPORTING EXHIBITS

on the interested partiss in this action by placing

[ ] the original

[X] a true and correct copy
thereof enclosed in sealed envelope(s) addressed as follows:

Nidio Gonzalez Ed Martinez

OFFICE OF THE MAYOR San Francisco Police Department
1 Dr. Calrton B. Goodlett Place 850 Bryant Street, #575

San Prancisco, CA 94102 San Francisco, CA 94103

(Accepting Service on Behalf of the City (Accepting Service on Behalf of the
and County of San Francisco and the San Francisco Chief of Police Heather J. Fong)
San Francisco Police Department)

VIA PERSONAL SERVICE VIA PERSONAL SERVICE
Attorney General Clerk of the Court
1300 “I” Street California Supreme Court
Sacramento, CA 95814 350 McAllister Street

San Francisco, CA 94102

(4 Copies)

X (BY MAIL} As follows: Iam "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under the practice it would be deposited with the
U.S. Postal Service on that same day with postage therecn fully prepaid at Long Beach,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date is more than one day after
date of deposit for mailing an affidavit.
Executed on November 9, 2005, in Long Beach, Cali

i

(STATE) I declare under penalty of perjury r e laws of the ¢ of California that

the foregoing is true and correct.

Claudia Ayala %/
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